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Steve Castellani for Government, Direct. 


STEVE ; I N (94 Fruitwood, Midierst, New 
York), a witness called by and in behalf of the Government, 


having been first duly sworn, was examined and testified as 


DIRECT EXAMINATION 


— 
CUURL $ 


concition and 


ioctor believes 


Uxkay. Thank you, your iionor. 


Just sit back and relax and speak 


up and we will turn the nicropnone up a 


bit. M Endler. 


ee & 


BY MR. 


@ 


= 
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Steve Castellani for Government, Direct. 


ENDLER: 

Thank you very much, your Honor. Mr. Castellani, do 
you Know Anthony Castellani? 

Anthony Castellani? 

Yes. 

Yes, He is my son. 

All right, and is your son the gentleman seated at 
the back of the courtroom wearing the beige sweater? 
Yes. 

Or turtleneck. Thank you, sir. Can you tell us, are 
you employed, please? 

Pardon? 

Are you employed? 

An I employed? 

Yes 

Employed by myself. 

Could you tell us how you are employed? 

Employed at Kenmore News Shop. 

And is that on Delaware Avenue? 

Yes. 

In Kenmore, New York? 

Yes. 

And could you tell us, sir, approximately how long you, 
well, are you tne owner of the xenmore News Shop? 


Yes, I am the owner. 


| 
| 
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Steve Castellani for Government, Direct. 


Q How lone have you been the owner, sir, approximately? 
A Approximately about '78, '69. | 
Q. Excuse me, 
A I mean, ‘68, '69, 
a Approximately eight years or so? 
A Yes, about that. I would have to look it up to be 
correct. 
Q Approximately eight years? 
A. Yes. 
Q Now, sir, do you know a Richard Giglia? 
A. Richard Giglia? 
Q Yes. 
A ie is my partner, 
4 Q Is he your partner in the Kenmore News Snon? 
A. Kenmure News Shop, yes. 
Q And are you 50/50, in other words, equal partners? 
j A Yes, in the news stand, yes. 
| Q And how long has Mr. Giglia been together with you at 


the Kenmore News Stand? 


A Since I bu... ‘At it. 

Q Back in 1968 approximately? 

A Yes. 
Q Now, if I could, I would like to direct your attention 


back to 1972, sir, back to February of 1972, and in 


Peoruary - = 
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Yes, 
Of 1972, sir, did you and Richard Giglia own the Kenmord 
| 

News Shop at that time? | 
Yes. 
And very briefly, sir, could you tell us what type of 
business the Kenmore News Stand is? In other words, 
what do you sell there? 
It's a sports shop. 
You sell newspapers, magazines? 
All kind of sports, all kind of sport papers, cigars, 
Cigarettes, everything that goes along with it, books, 
magazines. 

-¥, Sir, back in February of 1972, sir, were you also 
engaged in another business other than the Kenmore 
News Stand? 
Any other business? 
Yes, sir. 
Yes. 
And could you tell us what, if any, busiw-~s that was, 


Sir, back in 1972? 


Back in 1972? 
well, February, sir, of 1972? 
bask to February 1972? 


Yes. 


well, we ran the news stand, 


SRE 


. WITNESS: Talk up. 
i 


ae COURT: 


THE COURT: 


THE WITNESS: 


ey 
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Yes sir, but other than the Kenmore News Stand - - 


Mr. Endler, I believe here that you 


are entitled to lead. 


You will have to speak up. 
You are not getting the questions 


right. 


i 
THE COURT: Mr. Castellani and I both, - you have 


to speak up when you talk to us. 


Thank you, your iionor. Mr. Castellani - - 


Just come up with what you want, you know, don't go 


around corners, 


IfHE COURT: Mr. Castellani, wait for the question. 


ee 


pS 


ra 


——— 


ENDLER: 

Back in February of 1972, si-, were you also engaged 
in the business of accepting bets and wagers? 

Wagers? 

Bets? 

Bets, yes, I picked up bets, yes. 

And, sir, are you familiar with the term “*bookmaker"? 
"Bookmaker", = I am a bookmaker, yes. 


And back in 1972, February, that is? 
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Yes. 

Yere you a oookmaxer then, sir? 

Yes. 

tow, could you tell us very briefly, sir, what you 


mean by the term “bookmaker"? 


Well, somebody comes in and gives you a bet so you are 


a booxmaker. 

Someone who accepts bets, sir? 

That's a bookmaker. 

Now, was there any, - well, what type of events, sir, 

did you yoirself accept bets $n? 

well, norses. 

bid you also accept bets on sporting events? 

Later on. 

Now, sir, prior to February of 1972, can you tell vs, 

working backwards, for how long a peried had you been 

accepting bets on horses, hors -vents or horse races? 

Well - - 

Approxinate ly? 

Avout a year. 

About a year? 

Yes. 

And Ow about, sir, how much praor to February of '72 
you accepting bets or wacers on sporting events as | 


spposed tu Aorse races? 
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Steve Castellani for Government, Direct. 


Wait a minute. wo back to the other yuestion again. 
You mean the horse races? 

Yes. 

Okay, Sir. Directing your attention to February of 
1972, now, working backwards - - 

Wait now, '71, don't go to '72, we booked, booked horses, 
Sir, if I can, do you remember on March 5th of 1972, 
when the FbI searcned you? 

1950? 

1372? 

Wnen they searched .e? 

Yes, the FBI. 

Taey didn't search me o:. the 5th. 

On the 6th, sir? 

Yes, 6th. 

iow, Starting at the 6th of March, when the FBI searched 
you and working back,for how leng a period had you been 
accepting bets on horse events or racing at the race 
tracks? 

Until nineteen - - 

‘72 working backwards. That is going back, backwards 
to '71, ‘70, that way. 

“TL te *'F27 

For how ionyg a period, sir? 


long, - about a year. 


Q And also, sir, starting on March 6th, that day that 
the FBI searched you, working backwards, how long had 
you been accepting bets or wagers on horse events? 

A On, about a year, year and a half. 

Q Okay. Now, very quickly, Mr. Castellani, have you ever’ 
been convicted of a gambliag crime or offense? 

A Have I ever been convicted? 

Q Of a gambling offense or some offense involving gambling? 

A Well. I paid a fine. Is that what you mean? 

THE COURY: Mr. Endler - - 

MR. ENDLER: I will read it to him. 

THE COURT: Point to the particu’ 'r day and 

the particular offense. 

BY MR. ENDLIR: 

Qa Sir, on September 8, 1972, did you plead guilty to a 
gambling charge in Federal Court? 

A Yes. 

Q And as a result of that plea of guilty, were you put on 
probation? In other words, the sentence was probation? 

A Probation, paid a fine, paid everything. 

Qa Also, sir, directing your attention to September 25, 
1967, were you also found guilty of violations of the 
New York State gambling laws? 

A Was I found, - no, 
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i i a er ee 


: 
| 
| 
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Did you plead to that, sir? 
1976? 
1967. 
Oh, 1976? 
September 25th. 
I found out yesterday 
Well, sir, did you receive a sentence? 
No, Siz. 
MR. FAHRINGER: I object to this, if it please your 
lionor. 
THE COURT: You are asking about the sentence. 
MR. ENDLER: T am asking «bout a criminal convic- 
tion, your iionor, 


THE COURT: Overruled, 


BY MR. ENDLER: 


Q Sir, aS a result of that charge in September of 1967, 


dic you receive a $250 fine and a year's probation? 


FAHRINGER: That is objected to, if it please 
the Court. 
You do not want to hear about this 
at all? 
FAMRINGER: Judge, this is not the Federal. This 
is the - - 


COURT: 


MR. FAHRINGER: 


THE COURT: 


MR. FAHRINGER: 


THE COURT: 


BY MR. ENDLEPF: 
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Steve Castellani for Governmer.t, Direct. 


I think it is improper on his own 
witness, your Honor. 

You do not desire to wuestion about 
it? 

I do not. I suppose the only one 


I want to ingvire about is the other one. 


Sustained. 


Q Sir, other than this, - well, directing your attention, 


sir, back to January 25, 1951, did you plead guilty to 


accepting a bet on a horse track event? 


A That's nistory that you are talking about new. 
Y 9g 


‘MR. PAHRINGER: 
{THE WITNESS: 


THE COURT: 


MR. ENDLER: 


THE WITNESS: 


THE COURT: 


I am objecting to that also. 
Let's talk about this case. 
excuse me, Mr. Endler. These are 
past events, 

May’ I tell the Court - - 

I don't want to answer those questidns. 


That's all over with. That's done. 


Mr. Castellani, can you just wait. | 
Why don't you step over here, Mr. Endler, 


Mr. Knisley. 


(Sidebar conference held between 
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Steve Castellani for Government, Direct. 
Court and counsel as follows: 

THE COURT: itr. Endler, why should we go into 
these convictions? 

Very briefly, your Honor, I asked 
Mr. Castellani, my very first question, 
how long he had been accepting bets. He 
said a year. I have a convictign in 
1951 and I have an arrest record showing 
numerous findings of guilt or pleading 
guilty to gambling violations which goes 
to his credibility, your Honor. 

THE COURT: Why not show him the arrest record 
and ask him about them as far as nis 
bookmaking activities, about the convic- 
tions before and then ask him, "Do you 
want to think about your answer", 

ENDLER: Fine, 
COURT: How long he has been accepting bets. 
ENDLER: Shall I snow him the record? 


COURT: I don't think we should go through 


FAHRINGER: May I make it clear, first, our 


indictment includes a year and a half and 


this goes beyond that and on the impeach- 


ment he is going back twenty years. 
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THE COURT: We are not going to let him ask all 
those questions but I think on the Lack- | 
ground of this business that he was in 


the business and I think it has something 


to do with that. | 


ENDLER: Fine. 


(Sidebar conference concluded.) 


WITNESS: He is asking me the wrong questions. 
COURT: Mr. Castellani. 
WITNESS: He is asking me things that happened, 
you know, way back. I am up here for 
this case here, 
Mr. Castellani, it is always hard 
to 2e a witness, as I tried to explain 
yesterday to the attorneys. 
WITNESS: But that's history. 
iz: COURT: But the questicn about whether or 


not - - 


; WITNESS: Wnat happened years ago, I paid eg 


penalty. 
we are not going to get into that, 
but Mr. iEndler put a question to you in 


| 
| 
the beginning about how long you nave beeh 


Vv 


1 
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accepting bets. All we are entitled, - 
we just want, - I think you said a year. 
Do you want to think about that question. 
de are not going to go into any details 
on this at all but it has something to 
do with your experience in this field 
just as if you were a doctor or an engineer. 
How long before 1972, and this can be a 
general statement, how lony had you been 


accepting bets? 


WITNESS: From '69 to ‘70. 


COURT: It went back a few years? 


WITNESS: Yes, 


COURT: At least to 1969? 


AITWESS: Right. 


COURT: All right. Go ahead, Mr. Endler. 


MR. 


CNDLER: 


And directing your attention Lack to 1972, sir, February. 


Yes. 
In your bookimaking Lusiness of accepting bets and wagers 
did you have any partners? 


Partners? 


a] 


P 


Q 
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Steve Castellani for Government, Direct. 
And could you tell us his name, ease? 
Dicky Giglia. 
Is this Richard Giglia? 
Yes, 
And you were also partners with him in the Kenmore 
News Stand? 
Yes. ide nad nothing to do ye Ke 
On, this is back in 1972. 
Riqgnt, right. 
Now, Sir, vack in 1972, were you familiar with an 
apartment located at 476 Yerrace Soulevard in Depew, 
New York? 
Yes. 
And I think it was Apartinent Number 7, sir? 
Apartment 7? 
Yes. 
I think it was Apartment 6. 
Sir, but this apartrent, located at Terrace Boulevard, 
did you have occasion, back in 1972, to go to that 
apartinent? 
YoS. I useu to go there. 
Anu. coudd you tell us, sir, - well, way you went there? 
well, I uted to get a couple of calls, a couple of 


ours a day. 


I'm sorry, a couple of sours? 


Pod 


:— 


| 


P 


= 
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Steve Castellani for Government, Direct. 


You know, a couple of hour Stay there. 

You would go there a couple of hours a day? 

Yes, 

And would you use the telephone in the apartment on 
Terrace Boulevard? 

Yes. 

And would you use that telephone for the p: ~pose of 
accepting bets or wagers? 

Yes. 

And did you mainly go there, sir, in the afternoon, 
opposed to the morning or evening? 

The afternoon, 


The afternoon, and, sir, during the afternoon, back 


as 


in February of '72, while you were at Terrace Boulevard, 


and using the pnon lid you mainly accept bets or wagers 


over tne telephone on lorse events as opposed to sporting 


events? 


I took mostly jorse action. 


So mainly horse racing? 


ow, Sir, back in 1972, were you also familiar with 


apartment located at 387 Ontario Street in Buffalo, 


YOrK? 


1972, was tnat tne apartment of a 


Julia 


= 


» 


"> 
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Steve Castellani for Government, Direct. 


Martin? 


Yes. 


Also known as Sarah? 

Yes. 

And, sir, that apartment, Julia Martin's apartment on 
Outarlio Street, sir, were tnere also wagers and bets 
being accepted over the telephone at Ontario Street, 


this apartment of Julia Martin's? 


sir, would they be accepted, now, once again, 


x 
5 

Be 
‘ 


in the evening as opposed to tne afternoon or morning? 


In the evening hours? 


And, sir, the bets that would come in over the telephone 
at Ontario Street, would thrse mainly now be the sport -| - 
That's sport 

Sports? 

Yes. 

So the afternoon telephone on Terrace joulevard was 
horses? 


sorses. 


And the evening telennaone a 1tario Street was sports? 


sOw, Slr, who would answer tie nnone or use the pnone 
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at Ontario Street during the evening hours? 
is back in 1972, sir? 
Wao would call in? 
who would call in but who would be there? 


would be there? 


My son would be 


Is that Anthony Castellani? 


Mr. Richard Giglia? 
would go over there sometimes to split it up. 
tnat on occasions, Richard Giglia and Anthony 


Castellani would use the telephone at Ontario Street? 
Rignt. 


vow, turning your attention back to the Kenmore 


Stand, were there also bets and wagers being accented 


from walk-in customer: S Opposs he telephone? 


Rignat. 


Now, ack familiar or 


A 
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Sarge Sapienza or Sarge. 

Sarge, yes. 

Back in '72? 

Yes. 

Sir, did he also, back in '72,work or be at the Kenmore 
News Stand? 

He would run the store. 

Run the store. Now, during the evening hours, sir, 
at the Kenmore News Stand, during the evening, did Mr. 
Sapienza accept bets from these walk-in stomers? 
Not then. There wasn't nothing doing nights. 

And for accepting any bets and working at the store, 
did he get paidia salary or some money? Did you give 
him some money? 

lie got paid for working in the store. 

And can you remember, sir, approximately how much Mr. 
Sapienza, - this is back in '72, of course, would get 
paid, approximately? 

Oh, he got about fifty, maybe forty, fifty, sixty. 
Forty, fifty dollars a week? 

Something like that. 

Sir, back in '72 again, did you also Know a person 


naned Join Zax? 


4 


Jonn Zak, cs. 


John Zax? 


Q 


~ 
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z7es. 


Sir, and I am still referring 


bac 


KR to *°2#2, did Me. 


Zak 


call every day to someone down in New York City to get 


some information from 


Yes, 


the N 


ew 


Yor 


k Post? 


Okay, and could you tell us what information 


was calling to get? 


Well, Saran had a friend do 


hls iS Saran, - Julia 


Yes. 


ai 


1€ person wno owns th 


ne had a friend down 


to, - let me see now, 


1e Knew somebody down 


nave been a boyfriend 


and she would get the 


Original line, see, co 


Ana you would have Mr. 


aown in New York City 


es. He would call or 


lea it what the line 


So either Julia ‘Martin 


to someone in JWew York 


@ 
pet] 


wn 


Martin? 


ther 


9 


ut of the New Yorx« Post at 


me ou 


sane 


was. 


e. 


fave’ ' val’ 
4:00 o'clock, The 
I wanted th 


t, 


Y 


Orn 
af 


or somethin 


and 


woul. 


Zak 


To get the line, yes, out of th 


and Zak, - 


Gg. I 


would call 


Mr. Za 


2artment on Ontario Street 


I told 
a 4 
1t 1s 
S 

the 1 
at*s ¢ 
at lin 


every 


iew Yorn Post, 


K 


~v 


ine, 


~ 


aay 
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Steve Castellani for Government, Direct. 
dow, sir, once again, I am still referring to 1972. 
If I ask you a question with regard to just the racing 
bets or the bets on racing events, did Mr. Zak, this 
same Jonn Zax, help tabulate these racing bets, figure 
them out or wnatever? 
well, ne used to figure some of them out but I used 
to do most of the figures because he didn't know how 
to do these round robin parlays and stuff like that, 
you know. Stall bets he knew and other bets he knew. 
Well, of the bets he did know, other than - - 
ie useu to nelp me out. If I was busy or somethina, 
if I didn't feel good or something, but they always 
had to come to me to figure the bets out because they 
didn't know. 
So in otier words, Mr. Zak would always come to you 
every day with the bets? 
Yes. I would have to check them over. 
You would check his work over? 


Yes, because they nade too many mistakes, a: 


=) 
ct 
v 
@ 
Ke 
Q 
+ 
=) 
*t 


AnoOw what to do. 


w 


Sir, vacx in '72, did Mr. Zak take sone of these slin 
the racing slips home and like listen to the radio -o 
see who the winner or loser miaht be? 

well, I <dion't know now if he did. ie cot ther out of 


the paper, I think, if the radio wasn't correct. 
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well, he would get them out of the paner sonetine? 


Get them out of the paper or catch them on tne radio 
and if they weren't rignt he would have to get the forn, 
Now, back in '72, Sir, did you know that your son = - 
You nave to go by the time too, vou know, 

Right. 

Because people always try to 

Do you mean past 

On, Christ, yes. 

Sir, back in '72, you were aware that your son Anthony 
Castellani operated the Riversice News Stand? 

Yes, that was his place. 


His and Mr. Sam Giglia, is that 


back in '7 as your son, Anthony Castellani 
San. Giglia, accepting some bets on their own? 
on their own, 
At the Riverside News Stand? 
I nad nothing to do with it. They had their own store, 
I had nothing to do with it, 
Sir, did you have an understanding or an agreement with 
your son Anthony, that if he had too large a bet or a 
vet was too big, say, for hin to handle, you would 
nin cover half? 


Yes. If he didn't know waat to do with it, I would 
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him out. 
If he didn't know what to do or if it was a real large 
bet? 
If he didn't understand the bet, he would give it to 
me and I would move it for hin. | 
dow, Sir, if someone placed a bet with you - - 
Right. 
And they won? 
Yes, 
dould you split the winnings with Mr. Richard Giglia? 
Hin. and I were partners, right. 
So if you won $10, you would give five - - 
Five to nin, five to me, 
Five to Richard? 
Yes, 
dow, I think you said earlier that your son Anthony, 
on occasion, and Richard Giglia, on occasion, would 


accept bets at Ontario Street, Julia Martin's apartment, 


on the telephone? 

Yes, they go in there, sports. | 

Right, sports in the night. Your son, Anthony Castellan, 
| 

was he paid any money, a salary or some money each week 

for accepting these bets over at Ontario Street? 


If he would win, I woulda taxe care of him. 


Maybe I didn't phrase the yuestion properly. 
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THE COURT: Mr. Castellani, the other thing is, | 


you have to wait until Mr. Endler finishes 
his question before speaking because Mr. | 
Knisley has the problem of putting down 
everytning that is said. People talk 


at the same time and he cannot do it, he 


cannot get both speakers at once, 


THE WITNESS: In that case, you will have to aoa 


little slower for this man. 


io ENDLER: I will, sir. 

|THE WITNESS: Because you are going too fast. lie 
: can't write it down fast enough. Maybe 

: he should have a bookmaker. He could put 
i it down faster. 

| 


jBY MR. ENDLER: 


Sir, back in 1972, when your son Anthony Castellani 


would accept bets over the telephone on Sporting events 


es = 


at Ontario Street, did you pay him any salary or give 
hin any money? 

iA My son? ie is my son, I have to take care of my son. 
You would take care of your son, wouldn't you? 

r Sir, how much did you qive your son? 
" 

‘ie My son? 
\ 


Each week, approximately? 


—_ 
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Whatever ne asked, forty, fifty, o: whatever he asked 
me for. 

You would give him about forty or fifty dollars a week? 
Yes. If he won, maybe I would give him a little more. 
Now, sir, this Mr. John Zak? 

Yes. 

Was ne also, once again, back in ‘72, was he receiving 
a salary or would you give him any money? 

Give Mr. Zak money? 

John Zak, 

Jonn Zak? 

Yes, 

When he worked, yes. He was a sick man. 

Okay, and back in 1972, sir, would you give him 
approximately thirty or forty dollars a week? 

Yes, He would get about that, thirty or forty dollars 
a week, 

Now, are you familiar with a term "line" or "line 
information"? 

Line? 

Well, are you familiar with that term, sir? 

A line? 

Yes, 

Yes. 


Could you tell us what you understand the term or the 
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word "line information" to be? In other words, what 


do you think it is? 


A A line? What kind of a line are you talking about, 
a horse line or a sports line? ‘ihat are you talxing 
about? 

Q well, a sports line, sir. 


A Make yourself -:lear so I understand you. 
Q Oxay. Could you tell us what you understand a sports 


line to be? 


A A sports line? 

Q Yes, 

A Yes. 

0 Could you tell us what you understand it to mean, a 


sports line? 

A What do you mean, a sports line? 

THE COURT: Mr. Castellani, we want to get this 
testimony finished just as soon as 
possible. You listen to the question and 
anever the question. In this case here 
you have been througn a lot of the materials, 
you have neard about it before. In this 
case here we heard, - the jury has heard 
recordings of certain basketball cases 


Or basketball games and the lines and so 


forth. They have heard the testimony of 
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your son yesterday. lie talked about what 
Various terms meant there, “in a circle, 
scratch", things of that nature. We are 


talking about basketball scores now. 


THE WITNESS: Yes, I understand that. 

THE COURT: All right. 

BY MR. ENDLER: 

Q Mr. Castellani, if someone calls you on the phone and 
said the following, “North Carolina, 23, Houston 2, 
Auburn a pick, Providence 16 and a half in a circle, 
Ohio State 2 and a half, iorth Carolina State 9 and a 
half, Missouri 17 in a circle, Oklahoma 2" and so forth,! 
is that what you understand a sports line to be? 

A Yes, that's a sports line. 

Q Now, sir, back in 1972, did you and your bookmaking 
business receive a sports line? 

A A sports line? 

Q Yes, similar to a line or similar to the information 
I just read to you? 

A Yes, 

Q And, sir, you worked at Terrace Boulevard in the 
afternoon, right? 

A. Rigit. 


And that was horses? 


| 
| 
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iiorses. 

And the sports line would go to the Ontario Street 
apartment? 

Yes, 

Where they were accepting the sports bets? 

Yes. 

Wow sir, back in 1972, can you tell us who would 
provide you and Mr. Giglia and your son, the sports line? 
wno give me the sports line? 

At Ontario Street, during the evening hours? 

In the evening hours? 


Yes, 


Well, you had to reach out for it to get it from Sarah, 


you know. 

Various people? 

Yes. 

Sir, do you Know Richard Todaro? 
Do I know Richard Todaro? 
Richard Joseph Todaro? 


nim [4st to come in tne store, 


cnow iim back in 1972? 


the time neriod we are referring to. 
ver introduced to nim. I just knew him as, 


you «now, coming in tae store, 
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Sir, I would ask you to look arou the courtroom and 

see if you see Richard Todaro in the courtroom? 

Do I see him? Yes, I see him. 

And if you see him, could you point him out or describe 

him to us? 
THE COURT: Is he the man in the grey suit 

sitting just beyond the rail, Mr. Castellani? 

THE WITNELS: 


THE COURT: sht. Thank you. 


BY MR. ENDLER: 

Q Let the record show the witness has identified the 
defendant, Mr. Todaro. Back in 1972, sir, did you and 
Mr. Giglia get the sports line from Mr. Richard Todaro? 
Sonetimes we aot him, sometimes we didn't, 
Sometimes you would set it from hin? 
Yes. Sometimes he didn't give it to us. 
And on those occasions, sir, wine ou got it from Mr. 
Todaro, was he paid for it? I mean, in other words, 
for giving you or Racharu Giglia the line, did you or 
Richard Giglia pay him for it? 
I never paid him, 
Did Mr. Giglia? 
Giglia? 


Richard 
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he paid him, ne paid 


paid hin, 


Your Honor, I object to that then, 
Ye will strite any reference to 


Richard Giglia on that score. 


nto the 


macazines? 


would come 


tlia 


your nonor,. 


uever seen that. 
have overruled the objection. 
just see him come in, get 


papers and come out, 


COURT: You have asked that question before. 


3 not in that way. 


your honor, 


THE COURT: 


» 


Thank you, 


Castellani Court 


I 


don't 
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You imay go ahead, Mr. Endler. 
your iionor. I would like to show Mr. 


Exhibit Number ll, sir, and I would 
to refer you to Page 28, if I may, and I would 
to refer you to Lines 5 through 9, sir. Directing 
attention to Line 5, sir, where my finger is, will 
the next two questions? 
have my glasses. You would nave <o read that 
1G. 
fir. Castellani, are they in the 
courtroom? 
Pardon me? 
Your glasses? 
No. You would have to just read it 
out. 
All right. riat page are you on? 
28, your Honor, Line 5. Line 5 ¢t! I was | 
ring to, vour Honor. It actually starts on the 
of Page 27, the su ct natter. 
Page 27. I will permit the reading, 
is, Faoringer, of Page 27, Line i8 to 


PS eer 


SW LORS 


iss] 


FAMRINGER: 


COURT: 
FAURINGER: 
°D s 


475 


Steve Castellani for Government, Direct. 


Page 28, Line 9. You may read that, Mr. 
Endler, to the jury. | 

Thank you. 

This was testimony given by Mr. 
Steve Castellani on January 30; 1973. 

Thank you. 

Before the grand jury in Buffalo, 
New York. 

This is Line 18. 

Mr. Fahringer, I trust that you 
object? 

Yes, I. do. 

I overrule your objection. 


Thank you. 


Todaro would come down to tne news shop? A.: J 


lant - tw 
don't «now. 


the aen 


fast? 
: And 


Ore 


A: Come in and buy 


1: You would see him cone down, come to 


Jews Sh and get naid, don't you? A: I 
per. QO: Sure, you do. ecause was in 
know, he was in and out so fast. 4: He's 


you 


+ 


his paper and then he'a leave. 


his money for the week, right? A: Sometimes 


his papers and away he would go, that was 


and he got his money for the week, right? 


| 


= 


A. 
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Yes, he got his money". Did you hear that, Mr. 


Castellani? 
Sir, back in February of 1972, did have occasion 


to go to Florida ior a couple of weexs? 


And before you left to go to Florida, did you make 
some arrangements or say something to your son to take 
care of your business while 


you were away? 


I told him to take care business and 
watch himself. 
And I am referring to your bookmaking business. 


in your and Mr. Giglia's vookmaking business, 


Can you tell us back in 1972 approximately how 


customers, bettors you and ‘ir. Giglia had? 


that would vary every day, know what 1 
approximately, 
€s you would have eignt or nine; sometimes 


sometimes have four, 


you Know. 


suave ten; 
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hard to figure out. 


Well, rather than try to figure how many calls, how 
many bettors? 
Going back and figure how many calls now, that's harg 
to do. 

Q I am not doing that, sir. 

THE COURT: Mr. Castel 


finishes the guestion. 


ENDLER: 
Not referring to calls, forget about that, but back 


n 1972, how many individual customers or bettors did 


you and Mr. Giglia have, forgetting whether th 
*n every day, once every other day or once a 
now many people with different code names call 

and Mr. Giglia or your son at that time? 

Eight, nine, ten, I don't, - you know, I can't pinpoint 


them all, now many. 


tnere apout fifty, sir? 


A SF TE, i EE ST A ER I I OT EE ma 


A A bettor “l-2-3"? 
Q A code name bettor, "1-2-3"? 
A "1-2-3", - 1-2-3, - yes, I think I do. 


THE COURT: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 
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Mr. endler, I think it would help, 
we have had, and you were not in the 


courtroom, Mr. Castellani, but as you 


Know there was an order that permitted 

the agents to tap certain telephones 

here and we have heard, - the jury has 
heard and I nave heard some of the tran- 
scripts over these machines here, listeneti 
to the tape, and the Government also nas 

a transcript of the various conversations| 
For example, conversat.ons of February 16), 
1972 going up to February 27, 1972. They 
do not have all of tne calls - - 

well, "1l-2-"", he was - 

If I could just finisn this. In 
these conversations there was one person 
who callec in who identified himself as 
"1-2-3". 

Well, he was a sports man. 

he waS a sport» man? 


Yes, we woule call at night. 


These are all, - as a matter of fact} 


THE COURT: Mr. CEndler, why don't you show Mr, 


Q 


A 
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I think fortunately for understanding, 


we only have sports bets here. We do not 


| 
| 
have any horse bets. 
| 


Oh, that's right. 
{ 


Castellani this particular conversation 


tnat you are referring to in the transcripts, 


PgIntwmp. 
hatte 


Yes, your ltionor. Sir, showing you Page 9 of Exhibit 60. 


Are these calls at night or calls in the daytime? 


THE COURT: It gives the hour of the call, Mr. 


BY MR, 


Castellani. 


CNDLiR: 

On February 19, 1972 at 12:55 pwn afternoon - - 
In tne afternoon? 

Right. 

Nhat was ne betting, a horse or sports? 

Basketball. 

Basketball? 

Did you accept a bet from “Number 20"? 

Did I? 


DO you reneber a bettor naned “jiumber 20* 
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I don't remember that "20", 

Sir, I am referring to Page 10 of this same Exhibit, 
a call that was intercepted February 19, 1972 at 12:56, | 
one minute later. Do you remember a bettor, - this is 
sports, basketball, "1-2-3"? 

"1-2-3"? 

Yes. 

Yes, 

Do you remember him? 

Yes, 

Do you remember him? 

Yes. 

Sir, the same date, February 19, referring to Page 12 
of the same Exhibit, 12:59? 

Did he call at night or daytime? 

12:59 in the afternoon, p.m., three minutes later. Do 
you remember a bettor named "JS", the initials "Js"? 
"ane 

Yes, someone would call in and say "This is JS"? 

Yes, I remember, "JS", 

Okay. Do you remember a bettor named "Doc"? 

who? 

"Doctor Dunghi"? 


"Doc", yes. 


Do you remember a bettor "James Swaney" - "JS"? 


Q 


es 


> 
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"Swaney"? 
"James Swaney". 
Was he a horse bettor or a sports bettor? 


Both, 


He was both, "JS"? Did he bet in the afternoon or 


at night? 

Both, sir. 

He bet both? 

Do you remember Mr. Swaney or a "JS"? 

"JS", yes, yes. 

Do you remember James Puma, "JP"? 

"eee 

Yes, or the code name "JP"? 

"IP"? 

Yes, Mr. James Puma, do you remenber him? 
Was that days or nights? 

Both, both horses and sports or basketball. 
I can't remerber that one. 


Do you remember "Babe", Richard Pettit “Sabe"? 


save", yes. He was no dbettor. 
bo you remember iiervert 3urnan? 


nerbert, tierbert, sir, 'iecrbert Furman? 
as ne a bettor? 


Yes, ic was, boty ayS -- 


THE 


MR. 


THE 


BY 
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I don't remember, 

COURT: The question is, do you remember him 
as a bettor, You are giving some full 
names here. Are these code names? 

LNDLER: No. Well, some of them, 

COURT: Why don't you tell us, Mr. Endler, 
if it is a code name like "Paul". Do 


you remember a "Paul"? 


WITNESS: A "Paul"? 

COURT: Yes. 

wITNESS: Yes, he was a bettor. 

COURT: If you are going to ask a name that 


is not a code name, please tell us. 


ENDLER: Fine, your Honor, I will. 
COURT: "Stogey", or "Mr. Stogey"? 
WITNESS: Pardon? 
COURT: A bettor? 
; WITNESS: A bettor? 
COURT: Yes. Do you remember nim as a bettor? 
WITNESS: Yes, a bettor. 


MR. ENDLER: 


Do you remember a code name “Batavia Willie"? 


"Satavia willie", he was a bettor. 


ve) 


» =) 


A 


» 
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"ous? 


Yes, or "Coz"? 


ect. 


I think he was a bettor, yes, a night bettor thouch, 


wasn't he? Was he a night bettor? 


Well, do you remember a bettor, code name "Jack for 


Saran"? 

"Jack for Saran"? 

That is a code name now, 

A code name? 

This is back in 1972, 

Yes, I remember that. 

Do you remember a bettor, code name 
*Cari*? 

That's a code name, now. 


A code name "Carl for"? 


"Carl for George". Was that day or nitht? 


days or nights? 
both, sir. 


That one, I don't remerber, 


Do you remember a bettor using a code name "School 
y J 


teacher"? 


"School teacher"? 


shat's a code name, 


“i@n does he bet? 


"Cari 


for George"? 


J1a 


3 


he 


bet 


> 
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Days and nights. 
Days and nights? 


Yes, sir. 


lie didn't call me too much in the daytime, 


teacher". 

Do you remember - - 

He is a night bettor, I think. 

Do you remember him as a night bettor? 
I think he was a night bettor. 

Do you remember a bettor or a code name 
"Ronnie"? 


"Ronnie". 


was he a sports or nights, - was he a sports man or 


a horse man? 


3oth, sir. Do you remember the code name "Ronnie"? 


"School 


"Ronnie"? 


"Ronnie, Ronnie”. I think he was a sports man. 


At night? 
Yes. 
Do you remeriber a bettor, code name "45", 


true nane “Robert Foster"? 


2 
ss 
wi 

7 
~ 


Foster's Quality Meats, sir? 


No, sir I don't remember that one. 


Do you rerenber a code name "IGM Joe"? That's a code 


name, sir, “MGM Joe*? 


or maybe his 
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A dorse bettor, yes. I remember that one, yes. 
‘ Do you remember a code name "Sarge"? 
A. "Sarge"? 


R. FAMRINGER: Your Honor, I object. I don't know 


J 


that Mr. Endler should be asking those 


} estions,. 

THE WITNESS: Is ne a bettor? 

The COURT: I was sort of taken aback by the 
procedure, but it is up to you to recall, 
ir. Castellani, whether taese individuals 
vere bettors or not. 

THi WITNESS: This happened so long ago. 


“iin COURT: I know that, so if you cannot remember, 
you simply say, "I can't remember” It 
is not up to Mr. Endler to answer so if 
you cannot remember say, yo lon't recall} 
THE WITHWESS: I don't remenber., I want to tell the 
trutn, I am up here to tell everybody the 
| 
truth here. 


HE COURT: All right. 


| 
| 

Tdi WITNESS: I want to tell everybody what went on. 
! 


BY MR, 
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That's what 


ENDLER: 
Sir, do you remember a code 
"Audrey"? 
Yes. 
"Audrey", I don't remember. 
Do you remember a code 


name 


Code number "Big S, Big S"? 


that code name, yes, “Big S 


Do you remember a code name 


I am here for. 


name “Audrey, Audrey", sir? 


"Big s*? 


I think, yes, I remember 


"Big Joe"? 


No, I don't remember that one. 

Do you remember a code name "The Greek"? 

"The Greek, the Greek, the Greek, the Greek", no. 

“The Greek", let's see now, “The Greek". le wasn't 

a bettor, "The Greek". 

Sir, could you tell us what "The Greek" was? 

Pardon? 

What was "The Greek"? 

"Tne Greek", well, he used to, = he would give me like 
hot horses and stuff like that. "The Greek",yes, he is 
dead, so - - 

Do you remember a code name "wally"? 

{ don't remember that one "Wally". 


vo je name 


"darren"? 
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"Warren", not that one, I don't remember. 
Do you remember a code name "XXX"? 
"XXX", no, I don't renember that one. 
De you remember a code name "Stella's Doc", D-o-c, 
"Doc"? 
"Stella's Doc"? 
"Stella's Doc’ apostrophe "s" on "Stella"? 
No, I don't remember that one. 
Do you x mber a code name "Flo"? 
"Flo"? 
FP-1l-0? 
No, I don't remember that one 
Do you remember a code name “Gordie"? 
"Gordie", yes, I remember that one, yes. 
Do you remember a code name "GW"? 
GW", no, I don't remember that one. 
Do you remember a code name "JL"? 
No. 
A code name "JO"? 
No. Is this all in one day, all this here or is this 


on for the week or what? 


I will phrase my question, sir. Lack in 1972, February, 


January of '72 and that time period the names or code 
names I have just read to you = - 


You read a lot of names for one day, your know. 


¥d 


® 
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Q I didn't say one day, sir. Do you remember hearing 
or knowing those code names sometime, reyardless of 
which day, back in January, February? 
A. Some I do and some I don't. [Ic s long time ago. 
THE COURT: Mr. Caste:.iani, your memory was that 
you could not remember sone of the names? 
THE AITNESS: Yes. 
‘DHE COURT: And that you didn't remember some 
of thein? 
— WITNESS: Yes, sir. 
| HE COURT: And they were net bettors and then 
you did remember some names and they were 
bettors, is that right? 
THE WITNESS: Right, yes. 
THE COURT: All right. 


Y MR. 


SS se 


ENDLER: 

Sir, do you know what the term "A writer" or "writer" 
means? 

"A writer”? 

Right. 


A fellow that writes bets, is that what you mean? 


Yes, si and do you know what the term "lay off" or 
®lay off" means? 


"Lay fe Ven. 
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Could you tell us what that means? 
Lay off to another bookmaker. 


In other words, someone accepting bets and giving 


Sir, did you, back in 1972, lay off some of the bets 


Mr. Giglia had gotten or were taking in? 


And did you lay off some of these bets to Doc Dunghi? 


Doc Dunghi, no. 


c 


S.c, who did you lay off some of your bets ~0? 
To other bookmaxers. 

And could you tell us who they were, sir? 

No, I don't remember now. 

How many were there, sir? 

Pardon? 


How many others did you lay some of your bets off to? 


Oh, there was one or two. 


One or two, three, whoever you can catch. 

Let us do this now, ™». Endler; we 
will take a brief recess, probably about 
ten minutes and resume at that time, 
Spectators stay in your places while the 


jury goes out with the Marshal, 
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Recess. 


(Jury escorted from the courtroom.) | 


THE COURT: Mr. Castellani, you can take a 


break too. 


(Recess taken at 11:02 a.m.) 


oe & 2 D0 & @ & & @ 
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PROCEEDINGS: After recess, 11:20 a.m. 
APPEARANCES: As before noted. 
(Defendant present.) 


(Jury present.) 


STEVE CASTELLANI, a witness called by and in 


behalf of the Government, having been previously duly sworn, 


resumed the witness stand and testified further as follows: 


DIRECT EXAMINATION BY MR. ENDLER (Resumed) : 


THE COURT: Mr. Endler, 


ENDLER: 
Thank you, your Honor. Mr. Castellani, referring back 
to 1972 again, could you tell us how many customers 
you, Mr. Giglia, your son, Mr. Zak and Mr. Silvagnia 
or Mr. Sapienza, excuse me, had back in 1972, the 
early part? 
A About thirty. 
MR. FAHRINGER: Just a moment, your Honor. I have 
an objection. Your Honor, I am sorry. 
THE COURT: Excuse me, Mr. Fahringer. 
MR. FAHRINGER: The question was asked that I think 
is misleading and I object to it, your 


Honor. 


THE COURT: 


MR. FAHRINGER: 


THE COURT: 


BY MR. ENDLER: 
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What is misleading? 

I think it is misleading, your 
Honor, and suggests facts that are not 
on the record. 

I am sorry, Mr. Endler. 

I had my attention elsewhere. Will you 


please rephrase the question. 


Q Back in 1972, Mr. Castellani, how many betting 


customers, wagerers did you, Mr. Giglia, Mr. 


Castellani, your son, Anthony, Mr. Sapienza and 


Zak have? 


MR. FAHRINGER: 


THE COURT: 


BY MR. ENDLER: 


Q How many customers did you yourself have? 


A Myself? 


I have checked because it calle 
for a conclusion with the other people, 
your Honor. Obviously, I don't think 
he is in a position to say how many 
customers Mr. Zak had. 

Yes. I think this is a conclusion. 
I think you have to ask it in another 


way. 


BEST COPY AVAILABLE 
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Yes, sir. 
Nights and all? 
Well, nights and days, but you yourself. 
Myself? 
Yes. 
Well - - 
Approximately, sir. 
Twenty-five, thirv.y, something like that. 
Now, Mr. Richard Giglia, - Dickie Giglia, of your own 
personal knowledge, how many betting customers or 
people who placed bets did Mr. Richard Giglia have? 
FAHRINGER: That is objected to, if it please 
your Honor. 
If you know. I will permit it if 
you know. 
WITNESS: Pardon? 
COURT: How many customers did Mr. Giglia 
have? 
WITNESS: Is that the night office row? 
COURT: Night and day? 
WITNESS: Well, about thirty. Let me see, 


twenty, twenty-one. 


BY MR. ENDLER: 


Q Back in '72, sir, can you tell us, of your own knowledge, 
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how many day and night betting cus 'omers Anthony 
Castellani, your son, had? 
MR. FAHRINGER: Same objection, if it please your 
Honor. 
THE COURT: Over_uled. 


THE WITNESS: Day and night? 


BY MR. ENDLER: 
Day and night. 
About thirty, forty customers. 
Sir, back in 1972, can you tell us what was the largest 
amount of bets or wagers gross? 
Gross? 
That was received in any single day by yourself. 
This is back in '72. 
Well, the biggest day I ever had was about between 
three and, - about three thousand, I think. 
Approximately three thousand? 
Yes, I think about three thousand. 
Back in '72, sir, day and night, can you tell us, of 
your own knowledge, what was the biggest day Richard 
Giglia had? 

MR. FAHRINGER: I object to that. 


THE COURT: Overruled. 
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ENDLER: 
Approximately. 
Well, I was booking day and night there, see. 
Yes, day and night, sir, yes. 
Yes. Day and night would be about thehiggest night 
I ever had or the biggest day I ever had would be 
about twenty-five hundred, three thousand. 
Sir, back in 1972, day and night, once again, can 
you tell us, of your knowledge, the biggest day and 
night, single day, though, that your son Anthony 
Castellani had in receiving gross bets or wagers? 
MR. FAHRINGER: Same objection, please, your Honor. 


THE COURT: Overruled 


BY MR. ENDLER: 


Q Approximately, sir. 


A That's hard to say now. We don't know what day now. 


THE COURT: This would be in the February 


period, I take it? 


BY MR. ENDLER: 

Q Yes, of 1972, any day as best you can remember, 
approximately, sir. 
Do you mean days or nights? 
Both, sir, combined. In other words, both day and 


night. 
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What day, though, that's the thing? 


Well, can you remember, sir, any day? 
Well, if he had a good day, he would take in a 


couple thousand, maybe, you know. 


MR. ENDLER: Okay, sir. I have no further 


questions, your Honor. 


CROSS EXAMINATION BY MR. FAHRINGER: 


Q 


If it please your Honor. Mr. Castellani, there has 
been some talk about a line here and back in 1972, did 
you consider yourself a pretty good line maker? 

One of the best. 

All right, and would you tell us, if you will, please, 
how you would go about making up a line? 

How I would make a line? I would get the sports 


papers, "Sporting Eye” and I would get the "Sports Eye 


say the "Sports Eye", is that a newspaper? 
paper gives you the line for, - gives you a 
line for four days at a time. 
And when you say "Sports Eye", is that E-y-e, like a 
person's eye? 
Yes. 
And what would you do? 


Pardon? 
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Then what would you do? 


Well, get, - take the line out of there. 

All right. Now, would you also, Mr. Castellani, take 
other things into consideration if you, for instance, 
heard over the radio that someone was injured, would 
you take that into consideration? 

Well, I would have the announcer on there. 

Stan Barron? 

Yes, Stan Barron. He would come out and tell you 
who's hurt and who's not hurt and 7 would follow him 
and I also would follow a Rochester station and a 
New York gtation and they would tell you who's hurt 
and that's how I would make up the line. 


All right. Now, would you take into consideration, 


Mr. Castellani, whether a team was playing at home 


or away? 

Yes. 

That would be another factor you might consider? 

Oh, yes. If they play in their home court or if they 
play in, you know, their grounds, 

All right. Now, Mr. Castellani, let me ask you this; 
you have the occasion then to check your line with 
other sources, other people, wouldn't you? 

Oh, sure. 


All right, and isn't it true that you used to either 
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call out or have them call you to compare their lines 
with your lines? 
Yes. I would reach out and check the line if it was 
right or wrong. 
And I take it that this would involve a number of 
individuals, a number of people? 
Yes. 
All right, and incidentally, were some of the people 


that you would sometimes check with or talk with about 


the line, would it be a bettor sometimes? 

It would be a bettor or it would be a bookmaker or 

it would be both. 

Sometimes, just a person who handicaps games or - - 
Somebody like a handicapper. 

All right. You mentioned this man Doc Dunghi. Was he 
a handicapper? 

He's a pretty good handicapper. 

All right, and I take it there are people like that 
around that handicap horses? 

Oh, yes. 

Handicap baseball games? 

Oh, yes. 

Football? 


Yes. | 


Now, did you occasionally used to get the line from a 
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Richard Pettit? 
A Richard - - 
Pettit, a fellow called “Babe”. 
‘Babe", no. 
You never got the line from him? 
No. 
All right. You indicated there was a fellow called 
"The Greek" who gave you hot horses every once in a 
while? 
Yes. 
I take it he was a handicapper? 


Oh, yes, he was guod. 


And what he would do is, he would call you up and he 


would give you - - 

He would give me the order horses. 

Now, an order horse, tell us what an order horse is? 
Well, an order horse is “hat the stables don't want the 
money to go into the track to knock the prices down 
and they would go out and try to nail all the book- 
makers to get a price. 

So that that - - 

That would make the horse an order horse. Now, that 
would be 15, 6 and 3. In other words, he wouldn't get 
no 28 and 4. 


And when he would call you in and give you an order 
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horse as far as you are - - 
I would watch myself on that. 
On that line, on your horse line, you would be very 
careful if some heavy bets came in, you would be 
very careful? 
Be careful, take what you can handle and move the 
rest. 
All right. Now, incidentally, in terms of the two 
kinds of bets, what we might call, - when you use 
the term “action”, doesn't that, in the gambling 
vocabulary or lingo, doesn't that mean the wagers you 
take in, like horse action is wages on horses, right? 
Right. 
And there is sports action and that is wagers on 
sporting events like basketball? 
Right. 
Now, isn't it true that in terms of a bookmaker and 
his getting hit bad, there is a gr ..*r danger in 
the field of sports, isn't there 
Oh, yes. 
In other words, your bets normally on horses are of 
a lower amount, isn't that true? 
Right. 


In other words, a guy can call you up and he can bet 


you a hundred dollars on a football game or a basketball 
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game but in a horse race, it might be ten or twenty? 
Ten or twenty, yes. 
All right. 
You watch yourself. 
So that in terms of your line and checking your line, 


the sports line you want to get a lot of opinions on, 


don't you? 
Right. 
Okay. Now, there came a time in 1972, I believe it 


was around the 20th or the 19th that you went to 
Plorida, isn't that true? 

Yes. 

And when you were in Florida, did you become ill? 
Well, I would have never been here. In fifteen more 
minutes, I would have been dead. 

Were you taken to a hospital? 

Rushed to the hospital by the Fire Department and the 
Police Department. 

All right, and were you kept there in the hospital 
for a while? 

I was kept there six, seven days. 

All right, and then after that six or seven days, 

did you come back to Buffalo? 

On my own, but the doctor didn't want me to come back. 


He wanted me to stay there. 


ws 
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When you came back, did you go to your home then 
and continue to convalesce there? 
I went home. I wanted to get home becauz I didn't | 
want to die in Florida. 
Ali right. 
I wanted to die home if I was going to die. 
I was bleeding on the plane and the girl had to take 
care of me on the plane. 
Now, when you got back - - 
I was bleeding from the mouth and from the bottom. 
I am sorry. 
My ruptured stomach had broke. They found me on the 
floor. 
In Florida? 
In Florida. 
I am sorry to hear that. 
And the doctor didn't want me to come. He wanted 
me to stay there because it was too dangerous for me 
to get on that plane unless something happened. 
You wanted to get beck to Buffalo? 
I wanted to get back. If I was going to die, I wanted 
to die at home. 
All right. Now, when you got back to Buffalo, did you 


stay in your home? 


I stayed, - I called the doctor up and they had no 
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room at the hospital. 


All right. Now, Mr. Castellani, let me ask you this; 


when you were getting ready to go away, to go to 


Florida, your son had just started up a bookmaking 
operation of his own, hadn't he? 

Yes. 

All right, and he was going to be handling sports, 
wasn't he? 

Yes. 

Now, up until the time that you left and went to 
Florida, did you, from time to time, used to check 
with him on his line? 

Yes. 

All right, and would he call you and check with you 
as to the line that he had or he had made up, did that | 
used to happen? 

Oh, yes. 

All right. Now, I want you to think back. Before 
you went down to Florida, did you have a conversation 
with Richard Giglia about making arrangements to have 
someone else call Tony Castellani and give him his 
numbers or his line so that he wouldn't get hurt? 
Well, yes. I told him "Get somebody", you know, 
"that you think is the best". 


Now, this is for when you were away? 
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Yes. 

All right, and as far as you know, did he make those 
arrangements, or don't you know? 

Probably did. I don't know because I was down there. 
You left? 

I ieft. 

All right. Now I want to ask you a little bit about 
your Kenmore Newsstand. Now, first of all, this, I 
take it, is a store? 

Yes. 

And I take it that what you do in there is you have 
all the out-of-town newspapers? 

Right. 

All the sports papers? 

Right. 

You handle cigars, tobacco, Cigarettes? 

Right. 

Candy? 

Right. 

Things of th-t sort? 

Right. 

What is sometimes called sundry items? 

Yes. 

And I take it that you have people that work in the 


store? 
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A Right. 

Q Now, let's take each of these individuals. Mr. 

Endler asked you about a Sarge Sapienza. Do you pay 
him to work in the store? 
A I pay him to work in the store. 
Q All right. I take it you don't pay him to work in your 
bookmaking operation, do you? 
A NO. 
Q All right. Now - - 
THE COURT: Mr. Fahringer and Mr. Castellani, 
we are still concerned with 1972. 

MR. FAHRINGER: Yes. 

THE COURT: We are not concerned with what the 
arrangement is now, but back in 1972. 

THE WITNESS; Yes. 

THE COURT: Ana ‘71. 

THE WITNESS: Yes. 

BY MR. FAHRINGER: 

Q Thank you, your Honor. I think I should clarify that. 
Back in 1972 and in particular, from February 16th 
through February 28, you weren't peying Sarge Sapienza 
to work in your bookmaking operation, were you? 

A. No, to work in the store. 


- 


All right. In other words, he would come in, he would 
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wait on the customers, wouldn't he? 
Right. 
He would sometimes take care of the papers? 
Yes, books, papers. 
Clean up the store if that had to be done? 
He would have to send books back and some papers that 
didn't sell. You have to wrap them up, you know. 
In other words, I believe the way it works is, you 
get a load of papers every day, don't you; they have 
to be opened up, - that is to say, the binding cut 
and they have to be put on the shelf? 
Yes. 
And then at the end of the day -- 
He has got to take them down. 
Those that you don't sell? 
He has got to pull them all down and send them all back, 
credit for sending them back. 
For performing those duties, is what you paid him for, 
is that right? 
I paid him, yes. 
Now, there has been some talk about him accepting 
wagers. Was this a situation where, from time to time, 
if someone came in and you weren't there or Dick Giglia 
wasn't there, he might take a bet from someone else? 


Maybe, yes, he would take a bet, you know, maybe. 
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Would this be a situation where it would nappen 
maybe once every two weeks or sometime over a long 
period of time he wouldn't take a bet at <ll? 
Maybe once a week, twice a week. 


At the most? 


At the most. You know, there was no nighttime activity 


there going on, see. 
All right, and I take it that Mr. Giglia used to be 
there from time to time, didn't he? 
Yes. 
Are you all right, Mr. Castellani? 
I need some water. 
Okay. 
COURT: Mr. Castellani, right here, here 
is a pitcher. 
WITNESS: It has to be, you know, slowed down 
a little. 
COURT: Mr. Fahringer. 
FAHRINGER: I go too fast. 
COURT: I think if you would - - 
WITNESS: You are making me nervous. 
COURT: If you would lower your voiceand 
speak slower. 
Skay, I will. 


vould you like me to pour him a 
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glass of water, your Honor? 


THE COURT: Thank you. 


THE WITNESS: You are making me nervous. 


THE COURT: There is no reason why you should 
be nervous, Mr. Castellani. Just take 
your time and I think if mr. Fahringer 
goes a little slower. 

MR. FAHRINGER: Iwill, Judge. 


THE WITNESS: Thank you. 


FAHRINGER: 

All right. Mr. Castellani - - 

Yes, 

Let's talk a little bit now - - 

Talk a little louder, though. 

Oh, all right, your hearing - - 

Sure. 

Mr. Castellani, back in Pebruary of 1972, I would like 
to ask you about John Zak. Now, did John Zak also 
perform some duties in the store? 

Yes. ile went to the bank and he put books up, you 
know, a lot of books, stuff like that, you know, helped 
around. le was a sick man and he wanted something to 
do. He didn't want to stay home. 


Was he suffering from emphysema? 
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Suffering from that and suffering from leukemia too, 


I think and he died. 


And did you, Mr. Castellani, from time to time, pay 


Mr. Zak for performing duties in the store, taking 
care of thepapers and going to the bank? 

Oh, yes, sure. 

You didn't pay him any money for the bookmaking 
operation, did you? 

Well, I paid him for the, - doing work in the store, 
you know, what he done, to help him out a little. 
Now, in terms of his figuring sheets or making 
tabulations, was that something that he did only 
occasionally, that he would occasionally help out? 
Yes, because he was a sick man and he would help me 
Out. He would help. 

All right. Now, Anthony Castellani, your son and 
Sam Giglia had their own bookmaking business, didn't 
they? 

Yes. That had nothing to do with Kenmore News Shop. 
Now, there has been some questions asked of you here 
as to whether you and your son used to share in bets 
from time to time. Do you remember him asking you 
about that? 


Yes. 


All right. Wow, was that a sort of thing that happened 
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from time to time,but not regularly? 
Just, - not regularly, no, not regularly. 
All right. 
It didn'c happen regular. 
All right. Now, you indicated that you had, - I 
think the phrase you used, - are you okay? 
Pardon? 
Are you all right? 
Yes. 
THE COURT: Mr. Fahringer, Mr. Castellani, 
if he wants a break he will tell us. 
MR. FAHRINGER: Okay. I am sorry. 
THE COURT: You tell me, Mr. Castellani, if you 
want a break. All right. Go ahead, 


Mr. Fahringer. 


BY MR. FAHRINGER: 

Q Thank you, your Honor. You said something about, 
"I had to take care of my son", and you indicated you 
used to pay him thirty or forty dollars. Do you 
remember testifying to that? 


Yes. 


All right. Now, when you would pay him forty or fifty 


dollars from time to time, did that have anything to do 


with the bets that he took? 
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No, no. 

Now, you had indicated that you know Richard Todaro. 
Back in 1972, in February of 1972, - I ask you this 
question, Mr. Castellani; did Richard Todaro have 
anything to do with your bookmakim operation whatsoever? 


Never in his life. 


Did he have anything to doe with your son's bookmaking 


operation? 
Never in his life. I was the boss. 
All right. Did you ever agree or conspire with 
Richard Todaro to violate any Federal Gambling Laws? 
A Never. 
MR. ENDLER: Objection to that question. 
THE COURT: Mr. Fahringer, I will sustain the 
objection. That is a question for the 


jury. 


FAHRINGER: 

Now, Mr. Castellani, Mr. Endler asked you whether you 
pled guilty on September 7, 197i to a Federal charge, 
the one you got probation on? 

Yes. 

All right. Can I just temporarily mark this as a 
defendant's exhibit, your Honor? 


All right. 
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MR. FAHRINGER: Number to be filled in. 


THE COURT: Next number. 


(Defendant's Exhibit Number 2 


marked for identification.) 


FAHRINGER: 

I show you what has been marked as Defendant's Exhibit 
2. That is identified as United States of America 

vs. Stephan Castellani and it is Criminal Number 
1972-167, and I ask you whether you pled guilty to 

an information that said, "On or about the 16th day 

of February, 1972, ir e Western District of New 

York, the defendant Steve Castellani who was engaged 

in the business of betting or wagering knowingly used 

a wire communication facility for the transmission in 
interstate commerce of bets or wagers or information 
assisting in the placing of bets or wagers on sporting 
event or contest in violation of Title 18, United States 
Code, Section 1084(a)". Dia you plead guilty to that 
charge? 

Yes. 

All right, Now, after you pled guilty to that charge, 
were you called before a ocrand jury; did you testify 


before a grand jury? 
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Yes. 


And that grand jury testimony that was read to you, 


that was after you pled guilty to this charge, right? 

Right. 

And you were granted immunity in that proceeding, 

weren't you? 

Right. 

And you have been granted immunity here in this court, 
haven't you? 

A Right. 

MR. FAHRINGER: That is all the questions I have, 


your Honor. 


THE COURT: Mr. Endler. 


REDIRECT EXAMINATION BY MR. ENDLER: 
Q I just have two quick questions, your Honor. Mr. 
Castellani, the "Sports Eye" - - 
Yes. 
Does that contain a bookmaker's line? 
Pardon? 
The "Sports Eye". 
Yes. 
Does that publication contain - - 
A line up, yes. 


Does that contain what is called a bookmaker's line? 
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Yes. They all go by that. 
Four days in advance of the event. 
Yes, it comes out Sunday to Thursday and Wednesday 


to Sunday. 


Now, your son, Tony, he worked the night phone, sports, 


up at Ontario Street? 

Right. 

Took some sports bets for you? 

Right. 

What, if anything, did you or Mr. Giglia give your 
son Tony for taking the bets? 

What do you mean, give him money? 

Money, a commission, break. 

Just pay him, you know, pay him forty or fifty 
dollars, you know. 

For taking the bets? 

For working the office. 

For working the telephone? 

The telephone. 

At Ontario Street? 

Right. 

Taking the bets? 

Right. 


MR. ENDLER: I have no rurther guestions. 
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RECROSS EXAMINATION BY MR. FAHRINGER: 


Q Mr. Castellani, just bear with me for a moment. 


Isn't it true that Mr. Anthony Castellani, your 


son and Sam Giglia had their own operation, didn't 
they? 
Yes. 
All right. Now, when they were working at Ontario 
Street, they would take some bets of your customers, 
wouldrt they? 
Where? 
When they were working over on Ontario Street. 
Yes. 
At that apartment in the nighttime, they would take 
bets of some of your customers, wouldn't they? 
Oh, yes. 
But they would also take bets of their own customers, 
wouldn't they? 
Oh, yes, take their own. 
FAHRINGR: Okay. Thank you very much 
COURT: That is all, Mr. Castellani. 
Thank you. You are finished. 
WITNESS: Okay. Thank you. 
COURT: Mr. Endler, do you have another 
witness now? 


ENDLER: Yes, your Honor. 
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THE COURT: Take your time, Mr. Castellani. 


MR. ENDLER: Mr. William Holmes, please. 


se eh ee eR ee 


ee Sa aes ae a ae HQUMES, a witness called by and in behalf 
of the Government, having been previously duly sworn, resumed 


the witness stand and iustified further as follows: 


DIRECT EXAMINATION BY MR. ENDLER: 

MR. ENDLER: Your Honor, could I note for the 
record, the witness has been sworn and 
ls still under oath. 

THE COURT: All right. 

MR. ENDLER: Thank you. 

tHE COURT: Mr. Holmes, you have been sworn 
before. 


THE WITNESS: Yes. 


ENDLER: 

Mr. Holmes, I believe on, - I think it was Wednesday, 
you testified here earlier, is that correct? 

That is corre-t. 

And you testified you are an agent with the Fe’eral 


Bureau of Investigation, is that correct? 
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That's correct. 
Sir, could you tell us now, how long you have been an 
agent with the Federal Bureau of investigation? 
Approximately eight years. 
And could you tell us where you are currently assigned? 
I am assigned to the gambling unit at the FBI 
Laboratory, Washington, D. C. 
And, sir, could you also tell us, while you have been 
an agent of the Federal Eureau of Investigation, have 
you been assigned to various field offices? 
Yes, I have. 
And could you tell us where you have been assigned 
to field offices? 
I was stationed in New Orleans, Louisiana and Buffalo, 
New York, and now, Washington, D.C. 
And, sir, could you briefly tell us what your duties 
were when you were assigned to the field cifices of 
the FBI? 
Well, in New Orleans, I was primarily concerned with 
investigation of criminal work and in Buffalo, New York, 
my investigations involved gambling violations, 
Federal gambling violations. 
And, sir, your responsibilities or your duties while 
a field agent, if I may use that term, did you come 


into contect with, while a field ayent, electronic 
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surveillance and tapes? 


Q And could you téll us, sir, what, if anything, while 
= you were in the Buffalo field office here your duties 


: 

: 

i 

A Yes, sir, I have. ) 
were generally with regard to electronic surveillances 
and tapes? 

A Well, I analyzed and transcribed over several thousand | 
hours of telephone conversations. I was also involved 
in being the evidence coordinator for evidence seized 

@ on raivi® which were a result of gambling violations. 


a Now, when you say “evidence coordinator", could you 
Y y 


briefly describe, generally, what your duties might 


4 be as evidence coordinator? 
A Yes. I took charge of the evidence that was seized on 
aS these raids. I categorized it and analyzed it. 
Q And when you say "evidence", are you talking about 


something similar to what was shown you yesterday that 
might have been seized at the Kanmore News Stand? 

A Yes, gambling records, paraphernalia. 

Q And, sir, while you were a field agent again, at 
Buffalo and .ew Orleans, did you have occasion to | 
participate, personally, that is, in any gambling 
raids pursuant to search warrants? 


A Yes, I did. 


Q And can you tell us, if you can, @pproximately how 
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many Occasions you had to participate in these search 


warrant raids? 

A In €xcess of seventy-five. 

Q. And, sir, also while you were field agent, did you 
have occasion to be involved in a gambling investiga- 
tion as opposed to merely going out on a search warrant 
and seizing evidence? 

A Yes. 

Q And once again, sir, can you tell us approximately 
how many gambling investigations? 

A Oh, in excess of a hundred. 

Q Now, sir, and while you were field agent, once again, 
did you ever have occasion to testify as you are now 
under oath in court concerning the various gambling 


investigations in which you were involved? 


A Yes, I have. 

Q And once again, sir, can you give us an approximate 
nu wer? 

A In excess of thirty times. 

Q Now, sir, going back, can you tell us, sir, what, 


if any, education you have received and what, if any, | 
degrees you may have earned or received? 

A I have a Bachelor's Degree in Economics and I am 
presently enrolled in a Master's program in forensic 


science. 
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And what is the name of the college or university? 
George Washington University. 
Now, sir, I believe you testified a minute ago you 
were assigned to the gambling unit of the Federal 
Bureau of Investigation? 
Yes, that's correct. 
In Washington, D. C.? 
That's correct. 
And can you tell us, sir, what, if any, training you 
have received in this gambling unit down in Washington, 
D. C. or elsewhere? 
Well, I have examined evidence that has been sent in 
by our field offices throughout the country and 2lsc 
from the local law enforcement agencies throughout the 
country under the supervision of court qualified 
experts, gambling experts. 
Now, sir, you said ycu analyzed evidence from field 
offices. Does this include field offices of the 
Federal Bureau of Investig tion throughout the whole 
country? 
That is correct. 
And not restricted to, shal I say, New England, 
the northeast, any particular, - particular geographical 


area? 


No, not any one particular location. 


~ 


r” 


c 
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Now, this evidence, sir, I don't know if we clarified 
this, that if sent in for you to analyze from various 
parts of the country, does the evidence concern any 
particular type of investigation? 
Strictly gambling violations. 
Now, can you tell us, sir, in your duties down there 
in the FBI gambling unit, approximately how many 
various cases, different cases you have had occasion 
to analyze evidence in? 
In excess of sixty-seven. 
And once again, these cases, are they from all various 
parts of the United States? 
That is correct. 
Now, sir, what other training or schooling have you 
received as a member or as assigned to the gainbling 
unit in Washington? 
Well, we have a one week gambling technology school 
down at the FBI Academy in Quantico, Virginia, and 
I have also given seminar type lectures at that 
academy in Quantico, Virginia. 
And, sir, can you tell us, during these lectures you 
have mentioned, who. if anyone, are the instructors 
or the teachers who talk to you and lecture, what 
have you? 


These are the previously court qualified experts in 
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the gambling field. 


Sir, and once again, as an agent assigned to or working| 


in this gambling unit, have you had occasion to read 


| 
| 


any books or publications relative to gambling? 

Yes, I have. 

And, sir, can you just tell us some of the books, if 
any, you might have had occasion to read? 

Several books. One is John Scarney's "Gambling 
Encyclopedia". He also has a book out on cards and 
dice. Larry Merchant's "Football Lottery" and we 

also have an extensive research library which includes 
field surveys. These are surveys that are compiled 

by each one of our field offices and they are compiled 
by agents that are knowledgeable in gambling and 

also through informant information and also law 
enforcement officers. 

Now, sir, aS a member or assigned to this gambliag 
unit, have you yourself ever had occasion to teach 
courses to other agents or law enforcement personnel 
in gambling investigations? 

Yes. The seminar type lectures that I mentioned before 
are given to special agents who go down to the FBI 
Academy in Quantico, Virginia periodically and also 
before local law enforcement officers all across the 


country. 
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Now, sir, during the course of your official duties 
as an agent, both as a field agent and now that you 
have been assigned to this gambling unit, have you 
had occasion to discuss with various people engaged 
in gambling activities, - that is, a person who is 
actually engaged in a gambling activity, have you had 
occasion to talk to them? 
Yes, we have talked to or interviewed several profession- 
al gamblers regarding gambling. 
And have you had occasion when you discussed with these 
people the various terms that might be used in a 
gambling business? 
That is the purpose for talkingwith these individuals 
from different parts of the country to make sure that 
we have up-to-date knowledge of the gambling trends 
in different areas of the country. 
And once again, these people you talk to are from 
various parts of the country and not restricted to 
one geographical area? 
That's correct. 
And, sir, in your official duties once again as both 
a field agent and down in Washington in the gambling 
unit, have you had occasion to discuss with other 


agents of the Federal Bureau of Investigation and other 


local law enforcement officials, city, state, what have | 


| 
| 
| 
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you, of the various parts of the country, various 
investigations of gambling business in those parts 
of the country? 
Yes, I do. 
And once again, sir, down in this gambling unit you 
have discussed in Washington, do you have a library 
or some reference material reyarding gambling? 
Well, the field surveys that I mentioned before we 
use quite extensively and there are other research 
materials such as the "Daily Armstrong Chart Book", 
which we have for approximately f‘ve to seven years 
back and this reflects all the horses that ever ran 
at race tracks all across the country, what their 
records are and what their pay-offs were if they had 
one at certain tracks. 
And, sir, in the course of your daily duties down in 
Washington in this FBI gambling investigation unit, 
do you have occasion on almost a daily basis, to use 
the reference materials and books in this li'-rary 
you mentioned? 
Yes, we do use it daily. 
Now, sir, haveyou, yourself, ever had occasior to 
testify in court in a gambling investigatica in which 


you have been qualified asan expert by the Court? 


Yes, I have? 
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MR. FAHRINGER: I will object to that, if it please 


your Honor. 


THE COURT: Overruled. 


ENDLER: 

And can you tell us, sir, on how many occasions? 
Five occasions. 

And can you tell us, sir, in what course, if any, 
you were so qualified as a gambling expert? 

A Three in United States -- 

THE COURT: He testified. Whether he was 
qualified or not is something that is 
up to the jury in each case. We are 
not going to try those cases, but you 
did testify? 

THE WITNESS: Yes, sir. 


THE COURT: All right. 


Now, sir, prior to coming into court today, have you 
had occasion to see Government's Exhibits 16 through 
58, the box I am now putting in front of you? 

Yes, I have. 

And also, while you were a field agent in Buffalo 


back in, I believe, 1972 and '73, did you have occasion 
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to see those? 


A Yes, I did. 

Q And prior to coming into court today, sir, have you 
had occasion to listen to what is contained in 
Government's Exhibits 16 through 58? 

Le Yes, I have. 

Q Now, s‘r, based on your experience and training 
which sou have just related to us, based on your 
listening and reviewing of these exhibits contained 
in this box in front of you, Government Exhibits 
16 through 58, can you tell us, sir, what, if any, 
type of business is portrayed in Government's 
Exhibits 16 through 58? 

MR. FAHRINGER: Objected to, your Honor, as 

incompetent and immaterial. 

THE COURT: Overruled. 

THE WITNESS: That is a professional gambling 
Operation accepting wagers on horses 
and sports. 

BY ENDLER: 

Q Okay. Now, sir, based on your experience and training 


you have told us about, could you tell us, - in other 


words,could you give us a definition of what a book- 


maker is? 
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A A bookmaker is an individual who accepts wagers from 
customers or bettors and he charges a fee for this 
service and that is called vigorish or juice. 

Q Okay. Sir, based on your experience and on your train- 
ing you have told us about, based on your review of the 
exhibit contained in the carton in front of you, 
Government's Exhibits 16 through 55, can you tell us, 
Sir, how long, if at all, this particular gambling 
operation you have discussed, have been in existence? 

MR. FAHRINGER: I will object to that, if it 

please your Honor, not coming within 
the scope of his expertise. 

THE COURT: Thisis from the material he has 

examined here? 

MR. ENDLER: Yes, your Honor. 

THE COURT: Overruled. 

THE WITNESS: Early part of February to February 

29, 1972. 
BY MR. ENDLER: 
Q Based on your review of the materials in the carton 


to your left, Government's Exhibits 16 through 58, 
sir, can you tell us how many, if any, people were 
involved in this gambling operation contained in those 


| 
| 
tapes you have described? 
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MR. FPAHRINGER: Your Honor, that I object to as 


not coming within the scope of his 


particular expertise. That is a matter 


THE COURT: I will permit it. Overruled. 


In excess of six individuals. 


MR. ENDLER: 
And, sir, can you tell us how, if at all, you deter- 
mined that figure six? 
MR. FAHRINGER: Sam objection, your Honor. 
THE COURT: Overruled. 
THE WITNESS: From the context of the conversa- 
tionscontained on those forty-three 


reels of tape, 


ENDLER: 
Sir, now, based on your review of the materials 


contained in Government's Exhibits 16 through 58, the 


tapes in the carton, can you tell us, sir, how much 


money, if any, was wagered in this gambling operation? 
May I refer to my report? 

Yes, sir. Your Honor, for the convenience of the Court, 
this has been premarked as Court Exhibit Number 19. 


THE COURT: Do I have a copy? 


integers eeepc mami amma 
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MR. ENDLER: I am handing one up now, your 
Honor. 
THE COURT : Mr. Fahringer has one? 


MR. ENDLER: Yes, he does, your Honor. 


MR. FAHRINGER: Yes, your Honor. Your Honor, may 


I have a standing objection to this 
testimony from here on in? 

THE COURT: Yes. 

THE WITNESS: On February 16, 1972, there was a 
total of $3,678 of both sports and 


horses. 


I may, I didn't mean to interrupt you, but 
as you go through this could you, if possible, or if 
you are able, could you tell us first the amount of 
wagers, if any, attributed to horses, then second 
the amount of wagers, if any, attributed to sports and 
then finally, a total figure, if any, for both for 
that individual uay? Thank you. 
For February 16, 1972, $1,468 for horses; $2,210, sports} 
total of $3,678. February 17, 1972, for .orses $1,259 
and for sports $330. 
Sir, is there a total for that day? 


Total of $1,589. For February the 18th on horses, 
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$1,270. No sports wagers. Total of $1,270. On 
Pebruary 19, 197Z, horse wagers approximately $1,013; 
Sports wagers $4,205, for a total of $5,336. On 
Pebruary 20, 1972, no horse wagers; $405 in Sports 

for a total of $405. February 2lst for horses $1,184; 
fo~ sports $2,330, for a total of $3,514. Or February 
22, 1972, six hundred, - approximately $660 in horses; 
sports $ 570, for a total of $2,233. February 23rd, 
#1,429 for horses; for sports $1,940, for a total of 
$3,363. February 24th, $778 for horses; no sports; 
total seven hundred seventy-eight. February 25, 1972, 
$1,511 in horses; Sports $2,500, for a total of $4.°ll. 
For February 26th, for horses $1,945; for sports 
$4,075, for a total of $6,020. on February 27, 1972, 
horses, $20; sports $1,255, for a total of $2,275. 

On February 28th, nine thousand, - -- “ection, 

$931 in horses for a total of $1,031; nos >rts. 
February 29th, for horses $1l,u 4; no sports, for a 
total of $1,064. 

Thank you, sir. Now, sir, based on the experience 

and training you have related to us, could you tell us 
if you are familiar with a term or word "line"? 

Yes, I am. 

And cculd you tell us, si:, based on your experience 


and training, what the line is cr what that word is? 
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Well, the line is a designation, a point designation 


that the bookmaker gives to a certain team. 

It is derived by adding the points to the underdog's 
total score or subtracting it from the favorite's 
total score to more evenly balance the teams for the 
purposes of wagering. 

Sir, now, could you tell us, based on the experience 
and training you have related to us, whether a line, 
as you have explained it is important or is necessary 
to a bookmaking operation? 

It is very important to a bookm king operation to have 
a reliable line. 

Could you tell us; sir, based on your experience and 
training, why it is important? 

Well, if a bookmaker doesn't have a line that he can 
depend upon, there are a couple of things that could 
happen. One is that for instance if the line is old, 
there is a line that is printed in the newspaper, 

I believe, by Jimmy te Greek. This line is anywhere 
from 24 to 36 hours old. This line is Jimmy the 
Greek's opinion. He has nothing to, - he will not 
accept wagers against it. A bookmaker will not accept 
the line as being reliable unless you can bet against 
it. A line that is printed in the newspaper also does 


not have any variance, it will not change, where a 
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bookmaker must have a current line in order to 


adjust it in case something happens such as, oh, there 


| 
| 


is a current injury to one of the key players in the 
game. He wants to adjust his line, either take the 
game off the board, put it in a circle and limit the 
amount of wagering against it, orelse he will increase 
the amount of money, the vigorish that he charges for 
accepting a wager on that type of a game. 

Thank you. Now, sir, prior to coming into court today, 
did you have occasion to listen to a composite tape 
that is marked as Court Exhibit Number 59? 

Yes, I did. 

This is the composite that is part of what is contained 
in Government's Exhibits 16 through 58? 

That is correct. 

Did you also have occasion to see Gevernment's Exhibit 
Number 60, a transcript? 

Yes, I did. 

Okay. Sir, directing your attention to Page l of 
Government's Exhibit 60, call Number 20 recorded 
February 16, 1972 at 7:00 p.m. betweer. Anthony 
Casteilani and Richard Todaro, have you had occasion 
to read that conversation, sir? 

Yes, I have. 


Based on your experience and training, sir, can you 
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tell us what, if anything, is happening during that 
phone conve.sation? 
The individual that is calling in is giving Tony 


Castellani the line. 


Excuse me. Sir, turning to Page 7 of the same exhibit,| - 


do you have that page? 

Yes. 

Call Number 15 recorded February 19, 1972 at 12:53 
p.m. between Steve Castellani and Richard Joseph 
Todaro, have you had occasion to read that conversa- 
tion, sir? 

Yes, I aid. 

Could you tell us once again, what in th2t conversa- 
tion is being portrayed or is happening? 

The line is being given to Steve Castellani. 

Sir, turning to Page 13 of the same exhibit once again? 
Yes. 

Call Number 2 recorded February 19, 1972 at 6:42 

p.m. between Richard Gigliaand Richard Joseph Todaro, 
have you had occasion to read Call Number 2, sir? 
Yes, I have. 

Once again, sir, can you tell us what, if anything, 
is portrayed in that conversation? 

The same thing. The line is being given to Richard. 


There is two Richards, sir. 


A 
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Giglia. 


MR. ENDLER: Excuse me for one second, your 


Honor. 


THE COURT: Surely. 


BY MR. 


Q 


ENDLER: 

Excuse me, sir. Turning to Page 33 of the same 
exhibit. 

I have it. 

Can you tell us, sir, Call Number 3, which was 
recorded on February 20, 1972 at 1:09 p.m. between 
Richard Giglia and Richard Joseph Todaro, what, if 
anything, is happening in that phone conversation? 
The line is being given to Richard Giglia. 

Sir, turni:g to Page 42 of the same exhibit? 


Yes. 


Call Number 1 which was re-ordeg February 21, 1972 


at 6:36 p.m. between Anthony Castellani and Ri-hard 
Joseph Todaro, have you had occasion to read that 
conversation or call? 

Yes,= have. 

Once again, sir, could you tell us what, if anything, 
is in that cony. -esticn? 

The line is being qi to Tony Castellani. 

Sir, turning to Page 48 of th: same exhibit? 


Yes. 
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At the very bottom of the page, Call Number 3 was 
recorded February 22 at 6:42 p.m. between Anthony 
Castellani and Richard Joseph Todaro. Have you had 
occasion to read that conversation, sir? 
Yes, I have. 
And once again, sir, can you tell us what, if anything, 
is in that conversation? 
The line is being given to Tony Castellani. 


Okay. Sir, turning to Page 58 of the same exhibit. 


Yes. 


Call Number 2, sir, which was recorded on February 23, 


1972 at 6:43 p.m. between Anthony Castellari and 
Richard Joseph Todaro. Have you had occasion to read 
that, sir? 

Yes, I have. 

And once again, sir, could you tell us what, if 
anything, is in that conversation orall? 

The line is being given to Tony Castellani. 

Turning to Page 66, sir, of the same exhibit. 

Yes. 

Call Number 1 which was recorded on Feoruary 25, 1972 
at 6:34 p.m. between Anthony Castellani and Richard 
Joseph Todaro. Have you had occasion to read that 
conversation, sir? 


Yes, I nave. 
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Once again, si» can you tell us what, if anything, 
is in that conversation? 
The line is being given to Tony Castellani. 
Sir, turning to Page 72 of the same exhibit. 
Yes. 
Call Number 13 which was recorded on February 26, 1972 
at 1:01 p.m. between Anthony Castellani and Richard 
Joseph Todaro. liave you had occasion to read that 
conversation, sir? 
Yes, I have. 
Once again, sir, could you tell us what, if anything, 
is in that conversation? 
The line is being given to Tony Castellani. 


Sir, turning to Page 83 of the same exhibit. 


At the bottom of the page, sir, Call Num>er 10 which 
was recorded February 27, 1972 at 1:08 p.m. between 
Anthony Castellani and Richard Joseph Todaro. Have 
you had occasion to read that conversation, sir? 

Yes, I have. 

Once agein, sir, could you tell us what, if anything, 
is in that conversation? 

The line is being given to Tony Castellani. 


Now, if Ir sir, directing your attention back to yr 


the occasions when you reviewed Government's Exhibits 
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16 through 58, some 43 reels of tape in the box to 

your left, sir, were there, on occasions, - were there 

occasions, sir, while you were reviewing the material 

on that tape that you did not hear or there was not 


a line such as you have just mentioned to us? 


A Yes. There are three occasions where the line was 
not given to this operation. 

Q Can you tell us, sir, based on your review of the 
Government Exhibits 16 through 58 on what dates, if 
any, a line was not given to th s operatiiun? 

THE COURT: Let us stri the word "operation". 

MR. ENDLER: The bookmaker. 

THE COURT: Whatever the phone call was, it 

was to a particular individual, right? 
I mean, there was not a call where a 
number of people were on the line. 

MR. ENDLER: All right, sir. I will rephrase 

my question. 

THE COURT: All right. 


BY MR. ENDLER: 


Q 


Tell us, sir, based on your review of - - 


THE COURT: We have the question. Three 


THE 


occasions; what were the occasions? 


WITNESS: On February 18, 1972; February 24, 
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1972 and February 28, 1972. 


BY MR. ENDLER: 


Q 


Sir, and on those three occasions, can you tell us, sir} 
once again, based on your review of the materials 
contained in Government's Exhibits 16 through 58, 
starting with February 18th, how much, if any, sports 
wagers were acceptr 7 

No sports wagers were accepted on that date. 

On the second date, sir, Pebruary 24, 1972, could you 
tell us how much, if any, Sports wagers were accepted? 
No sports wagers were accepted on that date either. 

On February 28th, sir, the third date you mentioned, 
could you tell us how much, if any, sports wagers 

were accepted? 

Again, no sports wagers were accepted on that date. 
Sir, based on your experience and training that you 
have related to us earlier and based on your duties, 
responsibilities and your experience and training as 

a field agent, are you familiar with the word or the 
term "flash paper”? 

Yes, I am. 

Could you tell us, sir, what, if anything, "flash 
paper", - well, first, cculd you tell us what it is? 
It is a type of paper with a chemical composition that 


when it is ignited, it gives off a bright orange or 
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orange-yellow flame and it disintegrates almost 


instantaneously leaving very little, if any, residue 


at all. 


-_— 


Sir, based on the experience and training that you 


have told us about, can you tell us, sir, if flash 
paper is used in a bookmaking operation? 

MR. FAHRINGER: Objection, your Honor. 

THE COURT: Overruled. 

THE WITNESS: In many instances, flash paper has 


been used quite readily. 


BY MR. ENDLER: 
@ And, sir, can you tell us, based on your experience 


and training, what, if anything, flash paper is used 


for usually? 


MR. FAHRINGER: Objection, your Honor. 


THE COURT: Overruled. 
THE WITNESS: It is to keep bookmaking records 


on of any particular gambling operation 


that it is being used for. 


ENDLER: 
Now, sir, based on ycur experience and training in 


the - - 


THE COURT: You do not have to keep saying that 
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each time, Mr. Endler. Just ask him 


why it is used, 


MR. FAHRINGER: Same objection. 
THE COURT: Overruled. 
THE WITNESS: Could you repeat the question? 


BY MR. ENDLER: 


Q Yes. Well, I asked you why flash paper is used in 
a bookmaking operation? 

A It is a quick way of destroying any records that might 
be written on it. 

Q Sir, have you ever seen flash paper ignited or lit? 

Ah Yes, I have. 

Q And can you tell us what, if anything, - well, on 
how many occasions? 

A Several occasions. 

Q And could you tell us what, if anything, you observe: 
when you have seen flash paper ignited or lit? 

MR. FAHRINGER: Objection, your Honor. 

THE COURT: Overruled. 

THE WITNESS: As I stated before, it was a bright 


orange-red or yellowish flame that almost 
instantaneously consumes the flash paper 
itself leaving no residue or any 


particles. 
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BY MR. ENDLER: 


Q And on those occasions, sir, when you have seen it 
ignited or lit, have you had occasion to walk over 
to the spot where the flash paper wa. “ike look 
at the spot where it was? 

A. Yes, I have. 

Q And can you tell us, on those occasions what, if 


anything, you observed remaining? 


A. Very little powder, hardly anything at all. 

MR. ENDLER: I have no further questions, your 
Honor. 

THE COURT: Mr. Fahringer. 


CROSS EXAMINATION BY MR. FAHRINGER: 
MR. FAHRINGER: May I have that report, please? 


THE COURT: Do you want my copy? 


BY MR. FAHRINGER: 

Q No, your Honor. I have a copy. I thought he had an 
additional one. What is the number? Mr. Holmes, 
the report that has been referred to as the Exhibit 


19, is this your report? 


A Yes, sir, it is. 
Q All right, and it was prepared on March 8, 1976? 
A That is correct. 
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Q All right, and it indicates that the materials that 
are identified in this report, the reels and 
transcripts were sent to Washington on January, - | 
or February 23, 1976. 

LS That is correct. 

Q All right, and are you the person who examined the 
materials in Washington? 

A Yes, I am. 

Q All right, and studied the transcripts? 

A Yes, I am. 

Q Now, were they sent with a covering letter of any 
kind? 

A Yes, sir, there was. 

Q And do you have a copy of that covering letter? 

A No, sir, I don't. 

MR. FPAHRINGER: Do you, Mr. Endier? Your Honor, 

I will proceed, but I wonder if I could 
make a demand - - 

THE COURT: Mr. Endler, would you make that 
available to me. Find it over the noon 
hour. 

MR. ENDLER: Yes. 


BY MR. FAHRINGER: 


Q 


Now, did you, in addition to making out this report, 
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did you make any notes or any other records of any 
kind relating to the investigation of the materials 


that you studied? 


A Yes, sir, I did. 

Q All right, and are those available? 
A. Yes, sir, they are. 

Q Do you have those with you? 

A Yes, sir. 


MR. FAHRINGER: 


THE COURT: 


MR. FAHRINGER: 


THE COURT: 


THE COURT: 


THE WITNESS: 


With your permission, your Honor, 
may I examine those over the lunch hour? 
Yes. We will have these marked 
as Co rt Exhibits and we wili take a 
break in a few minutes and you can louok 
at them then. 

Thank you, your Honor. 


Wiy not mark it as one package. 


(Court Exhibit Number 21 marked for 


identification.) 


I suppose you have dates on there 
waich refer to telephone numbers or 
something. 

Those are notes 4s pertain to eéch 


reel of tape and each call on the tape. 


~ 


544 


William L. Holmes for Government, Cross. 


THE OURT: All right. 


BY MR. FAHRINGER: 


Q 


Now, Mr. Holmes, were you in the, - you may have 
testified to this, but forgive me, were you in the 
Buffalo area in February of 1972? 

Yes, I was. 

And did you participate in this investigation? 

Yes, I did. 

Okay. Excuse me. Now, that investigation, were you 
participating ir it when it went back to October of 
1970? 

Yes, sir, I believe [ was. 

Okay, and I take it that this was an investigation 
of a continuing nature that extended from that period 
of time, roughly, in October of 1970 up through March 
of 1972, is that correct? 

I believe so. I am not sure of the date. 

Okay. The case agent, - you were not the case agent, 
but you were working with the case agent, I take it? 
Yes. 

All right. Now, in the course of that investigation, 
I take it that you used a number of investigative 
techniques, one of which is electronic surveillance, 
isn't thatso? 


You mean court - - 


A. 


MR. 
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Yes. 

Authorized, yes. 

I presume it was all court authorized? 

That is correct. 

And then you also have surveillance techniques, don't 
you? 

Yes. 

That is where you have agents placed in certain areas 
who watch certain pecple go in and out of premises 
and things of that sort? 

That's correct. 

Now, in connection with this investigation and in 
particular, in 1972, do you know from your participa- 
tion in the investigation, that surveillance was 
conducted of the address over on Ontario Street, 

I think it was 487 Ontario Street? 


Yes. 


ENDLER: 387. 


FAHRINGER: 

I am sorry, yes, 387. 

Yes, sir. 

Was surveillance conducted of the premises on Terrace 
Boulevard, 476? 


Yes, it was. 
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And was surveillance conducted of the Kenmore New: Store? 
| 

Yes, it was. 

And was surveillance conducted of the Riverside News 

Store? 

Yes. 

All right. Now, was there a team of agents that were 

concerned with the surveillance that would rotate and 

take shifts and things of that sort, or was it just 

one group of agents? 

No. There were several agents involved, yes 

All right, and when you say "several agents involved", 

I take it that one day one agent might be involved in 

surveillance work and then the next day he might be 

Going something else in connection with the investiga- 

tion? 

Primarily on surveillance. 

All right. You assigned certain agents, primarily, 

to surveillance? 

Yes. 

All right, and when you conduct surveillance of a 

particular premise like the Kenmore News Shop, was 

one agent assigned to thet or two agents? 

It would vary. Most of the time it is two or more. 


All right For each premises, I take it? 


That 1s correct. 


ed 
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All right. Now, I take it then that what those 
agents do is in the proce-s of their surveillance, 
do you have in your work a regular reporting 
procedure whereby after you conduct your surveillance, 
you make reports of what transpire. on a given shift 
or a given period of time? 
Yes, we do. 
The same way you do with electroni surveillance, 
you make reports normally? 
Yes. 
So that when you would work, - did you ever work on 
the electronic surveillance? 
Yes. 
All right, and at that end of that day, I take it 
what you would do is, you would make up a report of 
your activities? 
It is called a log of - > calls. They were logged in 
and recorded. 
And you would do that? 
As they are recorded. 
Ail right, and would you, incidentally, do that, - 
would that be handwritten? 
Yes. 


So that I take it the process is that you are listen- 


ing through earphones? 
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A That's correct. 
Q And as the call comes in, yov lock at the clock and 


you write down the time? 


A Yes. 
Q The call starts? | 
A Yes. | 
Q And you write down the time that the call is cempleted? 
A Not necessarily. 
Q Well then, do you write the time of the next - - 
A The starting time cf each call is recorded. 
‘ Q I see, okay, and then what you wili do is, <= take it, € 


on the log you will make a brief summary or some 


kind ».f a shorthand account of wnat t* 2 call consisted 


of? 
’ A That's correct. 
Q You don't try, at that point, to take down verbatim, 
{ do you? 
’ A No, sir. 
Q All right. Now, incidentally, -n the process of 


conducting that type of investigation, on the first 


day when you cre listening to the telephone, you are 


getting information, names of people and persons that 


may identify themselves that then can be used by you 


in the course of your investigation, isn't that so? 


that is. 


Yes, 
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Q All right, so that if you hear a certain name or you 
hear another telephone number or something l.ke that, 
then you can utilize that information to go out and 
look into that premise or that person or trail that 
person or whatever you co, correct? 

A. Yes. 

Q Okay. Now, you weren't the original expert on this 
case, were you? Didn't they have this assigned 
originally to a Mr. Harker? 

A No, they didn't. 

Q This wasn't assigned to anyone else? 

A. This material was never submitted to tie lab prior 
to this March, - correction, February 23rd, '76. 

Q Well, was there a plan at all or any discussion at 
all of another man by the name of Mr. Harker coming 
up and testifying in this case? 

A There might have been some discussion about it, yes. 

Q All right, and was there a change made and it was 
decided that you would come up and testify? 

A No. The case came in and it was assigned to me. 

Q All risht, but there was some talk of perhaps about 
Mr. Harker coming in? 

A Up here, not down in the lab. 

THE COURT: Mr. Harker never came, he never 


looked, so we have Mr. Holmes and why 
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don't we stay with Mr. Holmes. 
MR. FAIiRINGER: Okay, your Honor, I will. 


THE COURT: Fine. 


BY MR. FAHRINGER: 

Q Now, in terms of your testimony, Mr. Holmes, what you 
are doing, if I understand it, is you are giving us 
your opinion based upon certain information that you 
have studied, is that correct? 

That ia correct. 

And you, and I know you don't represent this, but you 

weren't at 387 Ontario Streit, were you, in terms of 

being inside and working on the operation at all? 

No, sir. 

All right. You never were at the Terrace Boulevard 

address? 

Not inside, no, sir. 

All right, and you didn't work undercover in any of 

these operations at all, I take it. 

That is correct, I did not. 

So that, - well, strike that. In terms of a person 

who was right there, for instance, to be specific 

about this case, Anthony Castellani, the man who was 
the phone and making up the line, he knows 


exactly what he is doing, isn't that true? 


=] 
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I would think so. 
All right. What you are doing is you are taking 
certain conversat ns and from that, as an outsider, 
you are giving your opinion as to what you consider 
those events to consist of, isn't that so? 
What wne conversations reflect, yes, sir. 
Now, le. me ask you this; on a telephone conversation, 
I take it you had no surveillance inside the apartment 
of any kind, did you? 
No, sir. 
I am talking now again about 387 Ontario Street 
“‘\at's correct. 
So that when you gave your testimony here, you don't 
know as a fact whether, when the call you described 
as a line came in on a particular day, on February 
16th or the 2lst or the 22nd, you don't know whether 
or not he had a line, another iine right there in 
front of him, do you? 
No; sit, T don’t, 
All right. Incidentally, may I ask you this from 
your experience as an FBI Agent, do you know from 
practice that a wiretap order under Section 2518 can 
be extended and renewed? 
Yes, sir. 


All right. Do you know that you can apply for a 
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Wiretap order for as many as thirty days? 
A Yes, sir. 
MR. FAHRINGER: All right. 
THE COURT: Let us jo this, Mr. Fahringer and 
ladies and geitlemen; we will take a 


xkecess now until 2:00 o'clock. Fallow 


my direction, do not talk about it over 


the noon hour. Spectators stay in your 


places, please, while the jury goes out 


and we wiil resume at 2:00. 


(Jury escorted from the courtroom.) 


THE COURT: We will be in recess. 


(Recess taken at 12:40 p.m.) 
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PROCEEDINGS: April 23, 1976, 2:10 p.m. 


APPEARANCES : As before noted. 


(Defendant present.) 


(Jury present.) 


WILLIAM HOLME S, a witness called by and in 
behaif of the Government, having been previously duly sworn, 


resumed the witness stand and testified further as follows: 


CROSS EXAMINATION BY MR. FAHRINGER (Resumed): 


THE COURT: Mr. Fahringer, when you are ready. 


FAHRINGER: 

If it please your Honor. Mr. Holmes, you mentioned 

on your direct testimony, something about a bookmaker's 

line and then in passing, referred to lines that 

appear in the newspaper. o you recall making reference 
that? 

That is correct. 

Now, the line, - let me start with what might be a 

bookmaker's line and see if I am stating * correctly 

to you. A bookmaker's li:.e would indicate Alabama 

4 over Arizona or favored by 4 points over Arizona, 

right? 


Yes. 
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It would give the two teams and it would give what is 
sometimes referred to here as the point spread 4, 5, 6, 
8 points, right? 
That is correct. 
Now, the line that appears in the newspaper wili also 
show Alabama 4, Arizona nothing, meaning that Alabama 
is expected to win by more than 4 points, isn't that 
so? 
It's possible that they might coincide, yes. 
All right. Well, as a matter of fact, Mr. Holmes, in 
your experience, haven't you found many times that the 
newspaper line or the sports papers lines will very 
often coincide with the line that you have heard over 
electronric surveillance or over a bookmaking operation? 
Not very often. 
Not very often? 
That's correct, because I don't make the comparisons. 
Everytime I hear a line, I don't rush to the newspaper 
to make a comparison. 
Ian sorry. Well then, you are not saying they don't 
coincide, you are saying "I haven't checked them"? 
Thats correct. 
I see, okay. Now, so that if I understand your 
testimony then, the line that appears in the newepepes. | 


let me give you a very real example, let's take the 
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Boston Celtics 4, the Buffalo Braves 0, meaning that 
the Boston Celtics are expected to beat the Braves by 
4 points, right? 
That is correct. 
Now, in terms and numbers of the teams, what appears 
in the newspaper is exactly the same as what could 
be given over a telephone to a bookmaker, right? 
Yes, it could be. 


Okay. Now, so that in terms of the two lines, you are 


referring to one as a bookmaker's line or a newspaper 


line, tothat extent, they are absolutely identical, 
aren't they? 

Yes. 

All right. Now, is it the distinction you make because 
I heard you use the term "current", you know, meaning 
that perhaps a line that is called in is more current, 
up to date? 

Thats right. 

Now, let's talk a little bit about currency. When 

the line is made, let's take, for instance, are you 
familiar from your experience with the Las Vegas line? 
Yes. 

Now, in pro football, after all the pro football games 
aie over on Sunday, isn't it true that the Las Vegas 


line, which is one of the earli:st, comes out either 
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Sunday night or M». ay morning? 
It comes out around Monday sometime, yes. 
All right, and for the most part, - incidentally, 
when that line is formulated, let's assume it is in 
the middle of the season, tte line is pretty much 
made up based upon the performance of the teams, 
isn't it? 
Well, there is « distinm/tion there, if I may elaborate. 
Sure. 
That is what they cal) the Gold Sheet, which is a 
Sports publicavion waich lists the power ratings of 
all the teams, whether it be besketball, football, 
whatever the case may be. This power ra‘‘ng is a 
list of statistics for each one of the teams. 
Yes. 
Now, there is two teams in a contest. That's correct, 
that's the Gold Sheet. 
All right. 
You take the facts that are involved or the factors 
such as how many games a specific team won or lost, 
how many games won at home, what the total points | 
wer they scored, and this sort of information, and | 
they use that to compile what the power rating, what 
the numerical rating would be for that team and they 


do the same for the opposing team. 


Q 
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Right. 

The difference is theoret’cally what the favored team 
er the team having the most points in that numerical 
rating is considered to be the most powerful, whatever 
the difference is. 

They call it a power rating, don't they? 

That's right, and then from that standpoint, they 

then take this power rating and, for instance, Bob 
Martin in Las Vegas is known inte.nrtionally, or 
nationally, rat? , for making up the Las Vegas line. 
He will take that line that he has calculated. He 
will put his interpretations or handicap on that 
par*icular line and then he will send this line out 

to selected bettors who are very knowledgeable. They 
will, in turn, send their response back to him. Based 
‘a their response, he alters that line so that he has 
a line that is balanced or evenly matched for betting 
purposes. Th’s ‘s the betting line 


And incidentally - - 


THE COURT: Just a minute, please. Go ahead, 


Mr. Fahrainger. 


} 
MR. FAHRINGER: Your Honor, I wonder if I could asi 


some exhibits. There are quite a number | 
of them, marked, and I can keep examinin 


the witness file he is marking them or 
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would you rather have me, - there are 


quite a number. 


THE COURT: You have some here? 

MR. FAHRINGER: Yes. I was going to use some of 
them. 

THE COURT: Put them on the counter here and 


Mr. White will mark them. 


BY MR. FAHRI!.GER: 


Q 


a 


Now, that line will be available in the early part 
of the week, won't it? 

That's correct. 

And so that the line that Bob Martin works on, or 
the Las Vegas line, whatever they call it, that line 
really, for the most part, and I am talking now in 
cerms of maybe sixty or seventy per cent of it, is 
really based an awful lot on the teams', their points, 
how they perform over the past, last week, and 
incidentally, if there are any injuries that Sunday, 
they lost their key quarterback or something like 
that, that would go into making up the line that is 
availak on Monday or Tuesday. 

From Bob mistin, yes. 


Right. 


The Gold Shest does not reflect does not reflect that. 
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Q I appreciate that. Now, that line then becomes, 
generally, available to the public, doesn't it? 
A That's right. It is posted in Las Vegas. 
Q Now, in terms of that line, have you heard them 
talk about a solid line? 
A Yes. 
Q After he has taken some bets ou whatnot, that line 


becomes fairly solid, doesn't it? 


A That's correct. 
Q Now, that line will remain fairly stable through 
the balance of the week unless, - unless something 


unusual happens where, during the process, during 
the course of that week, a star is injured in 
practice or something happens to him because chere 
isn't anything else, - the team doesn't play between 
that Sunday and the following Sunday, does it? 

A It may not, that is correct, depending on what time 
of the year. 

Q Let me put it this way, the odds that are fixed on 
Monday or Tuesday, referring to Bob Martin - - 

THE COURT: In this questioning, it is obvious 

you are referring to football. 
MR. FAHRINGER: Thank you, your Honor. 
THE COURT: Because the games are played on 


Sunday. 


BY 


Q 


c 
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MR. FAHRINGER: 


Right, and I am going to, incidentally, ask you then 
about busketball, but taking football because it is 
easy because it is played every Sunday and you have 
the regular intervals, in that kind of a situation, 
if the team doesn't play between the time it played 
last, the Sunday before and the following Sunday, 
if nothing unusual happens to the team, if a star 
isn't injured or they don't get some information 
where a man came down with the flu or something, 
that line will remain fairly stable, won't it? 

Yes, up until the point that the game starts. 
Right, because nothing will change it other than 
injuries or calamities of some sortthat occurs to 
the participants, isn't that so? 

well, wagering will change it. 

Well, isn't that, in turn, based upon that kind of 
an event? What I am trying to say is this, and I 
don't mean to confuse you, if the line is fixed on 
Monday or Tuesday and the team doesn't perform again 
and everybody stays well and healthy, then, - and 
there are no unforeseen developments with the team, 
won't those odds generally remain consistent? 


Yes, they should. 


Okay, thank you. What happens sometimes, and I want 
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to deal with what you just raised, - in other words, 
if a lot of betting comes in on one side of the game 
because a trainer has disclosed that one of the star 
players is not going to play or he is not feeling 
well or he pulled a hamstring muscle in practice, then 
that, in turn, will alert the line makers so that they 
will start adjusting for it, won't they? 
That's correct. 
All right. Now, in terms of arrency that only 
becomes important if one of these events occur, like 
an injury or a player getting sick, if everybody 
stayed well and the team didn't perform again between 
the two events, then normally, the odds will remain 
basically the same? 
That's correct. 
All right. Now, let's talk a little bit about the 
currency of the New York Post line. The New York 
Post is a New York paper, isn't it? 
Yes. 
And you know they publishthe line, the odds or the 
point spreads of teams that are playing currently, 
like basketball. Oh, incidentally, let me back up 
just a moment. Isn't it true that basically the same 
rule will apply to basketball teams except that they 


play moze frequently, don't they? 


A That's right. 

Q They may play every three days or every four days 
whereas a basketball team is playing every seven or 
eight? 

A. Yes. 

Q Now, the New York Post comes out of New York at 4:00 
o'clock, right? 

A. I don't know. 

Q Well, if a witness in this courtroom testified that 
they usually got it about 4:00 o'clock, would you have 
any reason to dispute that? 

A vo, I would not. 

MR. FAHRINGER: All right. 

THE COURT: It is an evening newspaper. 

MR. FAHRINGER: Yes. 

THE COURT: And usually would come out in the 
efternoon, similar or generally, roughly 
like the Buffalo Evening News or the 
Times. 

MR. FAHRINGER: That is right, your Honor. 

THE WITNESS: Yes. 

BY MR. FAHRINGER: 

2 And so that if I ask you to assume normal practice here, 
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that the deadline for the newspaper would be around 
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3:00 o'clock or 2:30, when that paper is published 


at 4:00 o'clock, and if it had a basketball line in it, 


the Celtics 4 over Buffalo Braves and they are going 


to start accepting wagers around 5:30 or 6:00 o'clock, 
that line would be two or three hours old, wouldn't it? 
That's correct. 
All right, so in terms of the newspaper line there, 
it certainly is a relatively current line, isn't it? 
Yes. 
Okay. Now, barring an injury or a calamity of some 
sort between that 4:00 o'clock or 3:00 o'clock and 
6:00 o'clock, that line would be fairly reliable, 
wouldn't it? 

A Yes. 

MR. FAHRINGER: Okay. Do we have those exhibits 


marked? 


(Defendant's Exhibits Numbered 2-A 
through 18, inclusive and respectively, 


arked for identification.) 


talking about the Gold Sheet, and I have one 
court marked for identification. I ask you, 


limes, whether you recognize that as the Gold Sheet? 
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Yes, it is. 

And that is a publication. That one happens to have 
the basketball line in it, but they carry the 

football line and other sports, don't they? 

Yes. They put a publication out for all of them. 

All right, and that's the publication that has what 
has been referred to as the power rating? 

That's right. 

In other words, they will rate one team with a power 
rating, let's say, of 21. Let's use some teams. 

Let's say Army is rated 21 and Navy is rated 20, right? 
Yes. 

And then what they do is if you are playing on Army, 
that is to say, on the home court, they might add 

3 points, giving Army 24, right? 

Yes. 

And then all you have to do is subtract 20 from 24 and 
you have the point spread, right? 

Theoretically, yes. 

Okay. Incidentally, these are publications that are 
sold in newsstands in this city and other cities around 
the country, aren't they? 

Yes, sir. 


Okay. Now, I have also here a copy of the New York 


Post and we have already talked a little bit about 
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that. This is marked Defendant's Exhibit 3 for 
identification and this is this week's and on Page 64 
of Defendant's Exhibit 3 marked for identification, 
there is the, - what they call the play-off line, 
isn't it? 
Yes. 
And I was using as an example, they had the Celtics 
4 over the Braves, right? 


es. 


And they have some others that are set up too. They 


have the Warriors 6 over the Pistons, Suns 3 over the 
Sonics, and the Bullets 4 over the Cavaliers. 

Yes. 

Okay. Now, let me show you what is marked Defendant's 
Exhibit 9, being a former resident of Buffalo, you 
will recognize the Courier-Express, won't you? That 
is a portion of the Courier-Express, Friday, September 
20, 1970. Now, that is Jimmie the Greek's line,isn't 
it? 

74. 

I am sorry, what did I say? 

"TOs 

I beg your pardon, '74. That is Jimmie the Greek's 


line, isn't it? 


Yes, it is. 
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And that is published in the Courier-Express and what 
he does is he gives a little rundown on each one of 

the games talking about the players, how they did the 
past week, and then gives you the point spread, doesn't 
he? 

That's right. He gives you his opinion as to what the 
rating would be. 

For instance, on the Buffalo game back in 1974 when we 
were playing Miami, he said, "If OJ can go all the way, 
look for the Bills to run a rookie named Don Calhoun 
who, up to now, has been listed as a fullback, but it 


is still Miami by 7", is that right? Did I read that 


All right, and then, of course, they go through all 
the games of that coming week, - these are the pro- 
fessional games, of course, and again, we are talking 
about football? 


That's right. 


kay. I was looking for one in particular here. 
Bear with me just for a moment. Do they,- let me ask 
you a question while [I am looking. Do they also, - 
oh, yes, here is one. This is Defendant's Exhibit 15 
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and here again, Jimmie the Greek picked the Steelers 


by 5 and he said, “If you are keeping track, you will 


notice that nicks Pittsburgh by €, but the Steelers 
lose a point at quarterback where Terry Bradshaw is 
not one hundred per cent. If he can't go all the way, 
it means the Steelers will send in Terry Hanratty 

who hasn't thrown a pass all season", so they do talk 


about injuries in these columns too, don't they? 


y know about them. 
Yes. 
Now, each of these exhibits, and I would like you, if 
you will, please, just to, - they also do this with 
the college games, don‘* they, in the newspapers, 
college football games? 
Yes, they do. 
And college basketball? 
Yes. 
Now, I want, if I can, to show you something else. 
Showing you Defendant's Exhibit 5, this is a line 
sheet, isn't it? 
Yes. 
All right. In other words, this is one of those 
sheets that you, - the games are all listed ai numbered 


and what you can do is you can write in the point 
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spread, can't you? 
That's correct. 
And what they do is in this form, again I am referring 
to Defendant's Exhibit 5, they leave a number of 
columns over to the right, don't they? 
That's right. 
So that if you want to, you could get the line spread 
that the Courier-Express gave, you can put that in 
Column 1 and you could put the line spread that maybe 
the New York Post had and you could run them across 
at least five spaces, couldn't you? 
If you wished, yes. 
All right. Now, on the fourth page of this particu- 
lar, - this is, - I should refer to this as the 
“weekly professional football schedule and NFL regular 
season schedule, Churchill Downs", and this is 
published in California, isn't it? 
Yes. 
All right. Now, they have written at the bottom of 
this one page, “Sports Information News Service. The 
official line of all sporting events, selections and 
late injury information", and then they give you phone 
numbers to call there, don't they? 
Yes. 


And the tell you that you can call Area Code 301-953- 


9660, 11:30 a.m. to 1:09 p.m. or then they give you 


A I believe so. 

Q okay. Now, referring you to Defendant's Exhibit 6 - - 

MR. ENDLER: Excuse me, Mr. Fahringer. What 

was the number of the last exhibit? 

BY MR. FAHRINGER: 

Q This is Defendant's Exhibit 5, for identification. 
Referring you now to Defendant's Exhibit 6, this is, 
“Huey's Dial-A-Winner", he says, "A seven year record 
of better than seventy~one per cent”, that's at least 
what he boasts and again he gives you telephone numbers 
that you can call on weekdays or weekends for the 
latest information on these teams, right? 

A That's correct. 

Q And he has published in his advertisement an article 
from the Wall Street Journal talking about tip sheets 
and wagering on football, richt? 

A That's correct. 

Q Now, incidentally, you know that from your experience 
that you pay for this service, don't you? 

A That's right. 


> 
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another number, Area Code 301-792-- 0, and you can 

call them from 6:00 p.m. to 9:00 p.m. for the latest 


information on these teams, right? 


If you want to get this special service where you call 


for late injuries or late line information, you have 


> 


2 
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to pay for it, 4 t you? 
Yes, you do. 
And do you know, from your experience, Mr. Holmes, 
that bookmakers will call these services from time to 
time? 
Yes. 
All right, so that in other words, a bookmaker will 
pay money, call one of these outfits that are published 
here and he will get the late information, won't he? 


As ly e@ as they can. 


Yes, okay. I just want to show you one more. This is 
a Courier-Express. It is Defendant's Exhibit @ narked 
for identification and it is dated Saturday, Jaruary 


1, 1972 and there is in the Courier-Express, a big 
headline, "Michigan Is Rated Twelve and a Half Points 


Choice", right? 


Yes. 
And then there 2 whole article on that game, right? 
Yes. 
Now, you recognize all of these as, - well, of course, 


newspapers as carrying the line, but you recognize the 
rest of these as regular tip sheets or sports sheets 
that carry the line or givé power ratings from which 


the line can be figured, don't you? 


Yes. 


William L. Holmes for Government, Cross 


FAHRINGER: Y¢ } I would like to offer 


there in evidence. 
ENDLER: May I see them? 
FAHRINGER: 
COL WT; 


continue with your examination. 


FAHRINGER: 
Sure. Now, Mr. Holmes, I would like 
guestion; if a man was using, 

m back, please? 


2ure. 


BY MR. FAHRINGER: 
The line sheet. Mr. 
Exhibit 5, this is the line sheet where 
the teams listed and numbered and 
next to them line information. If man were 
a a telephone and he had 
assume these 


3 nis line and getting additional informat: 


men who run gam 


Operation y heck t! line against other 
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That's correct. 
All right. As a matter of fact, in Mr. Scarney's ae 
have you read the new edition? 
What edition is that? 
The 1972 edition. 
No, I did not. 
It may have been in the earlier edition, but do you 
recall reading in Scarney's book that bookmakers 
will always try to get two or three lines if they can? 
For comparison, yes. 
That's right, and to check their figures, as it were, 
against the others, isn't that true? 
That's right. 
And doesn't he also acknowledce, at least in his new 
edition, that many bookmakers, depending upon their 
size and wnatnot, will make up their own line? 
I don't remember him alleging to that. The small ones 
may, yes. 
The small ones may? 
Yes. 
Okay. In any event, let's assume, let's talk about a 
small bookmaker then. If he makes up his own line, 
then what he will do is he will try to check that 
against somebody else, won't he? 


res. 
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All right. Now, I then ask you to assume for a 

moment, based upon some testimony we have had here, 
that if a man had made up his own line, taken some 

of these services or the newspapers, the New York 

Post and taken those figures and in some way worked 
them together, so that he had what he thought was a 
good line and then he got another line that came in 
and wrote that down in the side column, in other words, 
side by side - - 

Yes. 

That is done, isn't it? 

Yes. 

All right, and then compared the two if the two lines 
were identical, if they matched up perfectly when 
someone called in, a bettor, and wanted the line, he 
would really be giving his own line, wouldn't he? 
Technically, yes. 

All right. What he has done is he may have verified 
it or confirmed it, but he is giving his own line now, 
isn't that true? 

Yes, that is true. 

Now, on the other hands if a person called in and gave 
him some scores or spme odds or some point spreads and 
he changed it, he altered that line in some way, - let's 


assume they gave him Providence in a basketball game 16, 
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but when the bettor called in, he gave the game at 
16 and a half he has changed the line at leas’ in that 
game, hasn't he? 
Por that individual, yes. 
All right. Now, in that situation, he is giving his 


line, isn't he? 


right. Now, let's assume another situation. Let's 


assume that the line or a line coming in and he matches 


it up with his line and the person calling in gives 
him three games, Marquette, Memphis State and another 
game, and when he coes out with that line, he scratches 
those games off, he takes them off, in that sense, he 
is giving his own line too, isn't he? 

Well, if he has only got three and he scratches them 
all, he doesn't have a line. 

I beg your pardon. I'm sorry, Mr. Holmes. Of course, 
he has got other games too, but if he took those three 
games off, then in a sense, he would be making a judg- 
ment on his own that he wasn't going to use those 
games, isn't that right? 

That's correct. 

And that would be his line, wouldn't it? 

Well, no. It would only be a portion of the line that 


he took off under his own judgment He is still giving 
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up the balance of that line that he got from somebody 


else. 

But if it matched his line perfectly, we go back to 
my original proposition, then he really is giving his 
line, isn't he? 

Yes, but if he had confidence in it, he wouldn't have 
to verify the fact with another line. 

But, Mr. Holmes, you indicated that it is common 
practice - - 

THE COURT: Excuse me, Mr. Fahringer. I think 
you are using the word in two different 
ways. I know that Mr. Holmes can, - we 
have been through the trial using the 
word "line" as it works one team against 
another. Now, this is an additional 
factor, a situation where he looks at 
three or four games and decides he is not 
going to accept bets on any of those games. 

MR. FAHRINGER: Right. 

THE COURT: So as far as the information he 
receives, he has used it and in using it, 
he has made a judgment he won't accept 
any wagers so that in the sense that he 
did not accept the line, or for whatever 


reason, he just did not accept the wager 
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in that case. 


MR. FAHRINGFR: I think that is right, your Honor. 

THE COURT: You do not quarrel with that 
happening? 

THE WITNESS: No, - yes. 


BY MR. FAHRINGER: 

Q Now, let me, if I may - - 

THE COURT: Mr. Holmes, don't you find too, in 
your experience that a bookmaker, as he 
goes about his business, he will nave 
individual bettors that he knows will, 
le‘ us say, like certain teams, let us 
Say, - us older folks, we always think 
of the New York Yankees and we always 
Say "Yankees", but he knows that when 
Joe calls that he is a Yankee fan. He 
will move the line a bit if he can one 
way or the other with that in mind if 
he knows that so and so will bet, probably, 
even if he has to say "Well, we will make 
it another point”. 

THE WITNESS: Yes, sir. 


THE COURT: And the bettor will say, "I will 


take it, that doesn't make any difference 
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to me. I know those Yankees are going 
to win, so that individually, as he | 
works through the afternoon or the 
evening, there will be variances 
depending upon the bettors. He might 
change as far as bettors are concerned. 
THE WITNESS: That's right. 
THE COURT: Or he knows the bettor likes to 
bet on che Yankees, but on the other hand, 
he will bet on three or four other teams 
and maybe to keep his business that he 
will, perhaps, give the fellow a little 
edge, you know, in his own mind he might 
say “Well, that line I will bend ita 
little bit in order to keep this fellow's 


business because he is a good customer”. 


THE WITNESS: Yes. 
THE COURT: lat happens too, doesn't it? 
THE WITNESS: Yes. 


BY MR. FAHRINGER: 


L =) 


hank you, your Honor. Mr. Holmes, I want to show you 
a newspaper that I presume you are familiar with. It 
is Government Exhibit 10. It was taken out of the 


enmore News Shop and it is called "“lasketball" and it 
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is like a lot of these other sperts papers, it has 
got a line in it, "College Games Coming Up". Do you 
recognize this as one of the standard sports papers? 
Yes. 

And there what they do is they have one, two, three, 
four, five different people giving their line, as it 
were? 

Yes. They are handicapping the games. 

All right, okay. Now, taking Government Exhibit 60 
which is the composite of the calls which were used 
in this case at one point and heard by the jury,let's 
go to Page 43 which is a telephone call reported from 
Richard Todaro to Anthony Castellani at 877-4347 at 
about 6:36 p.m. and the man calling in identified as 
Mr. Todaro, he gives certain scores, doesn't he? 

Yes. 

Now, looking at the "College Basketball Weekly" of 


February 21, is that what we are dealing with there? 


Yes. 

Okay. Now, they have, - let me ask you, I have under- 
lined “Davidson". He has Davidson favored by 7 points, 
right? 


That's correct. 
4Ow, On this line schedule here in the "Basketball 


Weekly", if 


you go to "“bavidson" and you go all the way 


— 
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across, they have a column "Consens", don't they, 
at the end which is, I assume, ac _  =,:ensus of these 
five men who set the line,right? 
Yes. 
And in the consensus they have it favored by 7, don't 
they? 
Yes, they do. 
Okay, and incidentally, some of the men, at least Mr. 
Stanton, figured it at 7 too, didn't he? 
Yes. 
Now, let's go to Virginia. He had Virginia by ll, 
right? 
Yes. 
In the basketball line, Virginia was playing Clemson. 
Virginia by 11 and the consensus was 11, wasn't it? 
That's right. 
Wow, let's go to St. Louis. Now, he has them favored 
by 5 points, Washington, - I am sorry, Washington, - 
let's see, where is St. Louis. Oh, here, North Texas 
State vs. St. Louis, they have St. Leuis favored by 5, 
isn't that right? 
That's correct. 
Let's go over to the next page, Washington by 4 and 
Washington was playing USC and at least the first two 


men figurei it by 4 points, didn't they? 


. ©) 


> 


=) 


580 


William L. Holmes for Government, Cross. 


Yes. 

Okay. Now, incidentally, this basketball paper is put 
out early in the week, isn't it? 

I don't know. 

Well, they had the 19th in here and although it is 
dated February 22, 1972, I noticed they have the games 
for the 19th, they have the games for the 2lst, 22nd, 
23rd and 24th, don't they? 

Yes, published for the week. 

All right. May I have that back just for a moment. 
Now, are there certain days that there are more 
sporting events than on other days? 

Yes. 

wike weekends? 

Yes. 

Saturdays and Sundays are heavy days with sporting 
events, aren't they? 

Especially with overlapping sports. 

On February 24th here in this “Basketball weekly", they 
only have four games listed that day, don't they, or 
do they only have three, three games listed there? 
Three games. 

Right. Now, isn't it true that there are a lot of 


teams, it may be because of their size, their location, 


that lines aren't made on? 
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Even though they are very small, there is still a 
line made on them, even high school teams. 
Well, I don't disagree with that, but you are not 
suggesting that on any given week there is a line 
on every scholastic contest in the country, are you? 
Not nationally, but I would say there would be a 
line on every - - 


Locally. 


Like, for instance, let's assume, for a moment, that 
Canisius had a bad team, what you are saying is that 
the local people here, and it wasn't being carried 
nationally because they weren't having a good year, 
they might have a line on them, but it wouldn't be 
carried nationally. 

That's correct. 

Do you recall, by any chance, in the transcripts and 
the tapes on February 18th Anthony Castellani saying 
to a bettor who had called in "That all the tracks 
are down today"? 

No, sir, I don’t. 


All right. Do you have any recollection of ther 


Saying that, that the tracks are down or the 
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Okay. You are not saying it didn't happen? 

I just don't recall. 

You just don't recall. Now, on your figuring of volume 
when you read from your report in court here, you 
segregated in your report the sports bets from the, - 
what we will call the horse bets, meaning the bets 

on horse races, right? 

That's correct. 

But what you didn't do, I don't believe, is you didn't 
separate the bets that were taken at 476 Terrace on 


forses or sports from that that was taken at 378 Ontario, 


No, 1 did not. 

All right, so that what you did is you lumped them 
together? 

All sports in one, all the horses in one. 

Right, from both locations? 

That's correct. 

ind then what you ultimately did is you lumped all 
the sports and all the horse bets together for one 


total, didn't you, for that day? 


That's correct. 


=) 
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And yet you acknowledge that once the bookmaker has 
the line, he may change it initially based upon some 
of his own feelings, right? 
Yes. 
He may have some information, as Mr. Castellani 
testified here, he used to listen to the radio, Stan 
Baron, a local man here, and if he gave information 
on some of the players being injured on some of the 
local teams, why, that might influence his altering 
the line, right? 
That's right. 
Is that in keeping with your experience? 
Yes. 
Also, there has been testimony about them moving the 
line, not only based upon the questioning of Judge 
Curtin, but also if they begin to get heavy on one 
side of a game, if everybody is betting on the Sraves, 
they will alter the odds to encourage bettors to bet 
the other way, won't they? 
That's correct. 
In other words, if the Braves, - if you want to bet 
on the Braves and you are going to get 6 points and 
later in the evening you call back to add to that bet 
and they had dropped it to 2 points and you think the 


Celtics are going to win by 4, you would be disinciined 


~*~ 
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to bet, wouldn't you? 

Yes. 

So that the man, the bookmaker constantly, if that 

is happening to him, if the bets are coming in heavy 
on one side, will move the line, as they say, won't 
he? 

If he feels it is in his benefit, yes. 

Right, but ideally, isn't it true that most bookmakers, 
that if they can balance their books, if they can get 
a thousand dollars on one side of a game and a thousand 
dollars on the other side, they can only win, they 

get the vigorish, don't they, they get it both ways? 
Theoretically, yes. 

It doesn't always work out that way, does it? 

No. Most of the time they don't want it that way. 
Well, if they can win a bet, that helps them too, 
doesn't it? 

Yes. 

Now, if a person were getting two or three lines or 
consulting with different sources for a line, it would 
depend an awful lot in terms of the importance of that 
line as to how many other sources he is consulting, 
isn't that true? 


7 


I don't quite - - 


Well, I think I put the question poorly. Mr. Holmes, 
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let me ask you this; in the situation where the nan 

has made up his mind and the line comes in from another 
source, someone calls in and gives him point spreads 
on these games and he rejects that, that situation, 

in that situation, the line is less important than if 


he took it verbatim, isn't that true? 


A In his estimation, probably, yes. 

Q Right. Also if the man changed the line, altered it, 
altered it, that would make in terms of a line coming 
in less important to the +@ operation, wouldn't it? 

A The li: ac he got in he altered? 

*) Yes, che yed it. 

A No, I wouldn't say that. 

Q Well, you are saying it is not so because he uses it 
in that sense to check, right? 

A Because he uses that information to firn up his beliefs 
in what the line should be. 

Q Right, but if he rejected that line, if he felt it 
was wrong, if he altered it or didn't use it at all, 
it would be less important, wouldn't it? 

A Yes, in his eyes, I guess you could say that. 

MR. FAHRINGER: I think that is all the questions 

I have. 
| THE COURT: Mr. Endler. 
MR. FNDLER: Could I approach the sidebar on these 
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T)iscussion. 


exhibizcs for a second? 


bo you have any questions? 
Yes, I do, but first, Judge - - 


All right. 


(Sidebar conference held between 


Court and counsel as follows: 


The reason I wanted the sidebar 
before questioning is because, your Honor, 
for instance, in Government's, - I mean 
Defendant's Exhibits 2 and 4, Mr. 
Fahringer asked the witness "“fen‘t it 
true that you can call this number", 
and in this particular case, a bookmaker 
calling interstate, so I think that is 
misleading, that Mr. Castellani could 
have called Las Vegas to get this informa~ 
tion and then give out a line and I think 
the jury has a right to know. 

You are saying it is illegal 

That is a 1084 violation. 

If I call to get the line - - 

To use it to accept wagers. In 


other words, providing interstate - - 


THE 


THE 


THE 


MR. 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


HE COURT: 


THE 


ENDLER: 


COURT: 


587 

Discussion. 

What if somebody else called for 
him and then gave it to him? 

I am sorry. 


If somebody called for him? 


op) 


ay we call Las Vegas and got this 
late line information and we gave it to 
you and we accepted bets on it or someone 
from Las Vegas called us. 

Let us assume it is illegal. 

I thinx the point is that Mr. 
Fahrinyger asked him "You can call these 
numbers". 

Yes. 

Giving the impression to the jury 
Mr. stellani could have called these 
numbers. 

What do you want to do about it? 

If I ask the witness, "Can a book- 
maker call Las Vegas from Buffalo", he 
is prob-bly going to say "No, it is 
illegal", and I want - - 

Anybody can use a telephone. He 
can testify as an expert in the gambling 
business, but he is not going to testify 


as an expert on legal, - and this is a 


MR. ENDLER: 


FAHRINGER: 


ENDLER: 


FAHRINGER: 


COURT: 


ENDLER: 


FAHRINGER: 


» COURT: 


FAHRINGER: 
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different and separate crime in any 
event, and it seems to me that if your 
objection here is to charge that 
Castellani, - I mean, that if this is 
committing some other crime, I cannot see 
how that has anything to do with Mr. 
Todaro, and, of course, it cannot be 
imputed in any way to Todaro. 

No, I am not trying to impute it 
to Mr. Todaro, but I think the evidence 
will show Castellani, if it could be 
brought out, would not caii Las Vegas 
because it is illegal. 

Judge, one of them is Niagara Falls. 
The one you are holding is Niagara Falls. 

I thought he said area code 301. 

That is Niagara Falls. 

Niagara Falls. 

That one I will ask about. What 

the Las Vegas line? 

I happen to disagree. 


Explain it on the record. 


First you should now my offer is to 


show there are lines available all over 


the country. 


MR. ENDLER: 


MR. FAHRINGER: 


THE COURT: 
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I understand the offer. 

You appreciate that my view is if 
someone calls across state lines and gets 
the line and doesn't reveal he is in the 
bookmaking operation and the man gives it 
to him, it is probably legal. Judge, 

I want you to know I pelieve it is illegal 
in a bookmaking operation, but, Judge, he 
isn't in a position to say what is legal 
or illegal. This is cnly to show the 
availability of the line and how important 
2& 36. 

Mr. Castellani evidently being in the 
bookmaking business was violating the law 
so it certainly wouldn't mean he would 
take another illegal step to keep his 
business going. 

But it is irrelevant in that there 
is no evidence he called California or 
Las Vegas or anywhere else. 


But you can get it in New York or 


| 
| 
anywhere. I do not think Mr. Holmes should 


testify. 


(Sidebar conference concluded.) 
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REDIRECT EXAMINATION BY MR. ENDLER: 


Q 


Mr. Holmes, we were talking or you were talking about 
the difference between a bookmaker's line and, I 
believe, Jimmie the Greek's line? 

Yes. 

Could you tell us what che difference is? 

I don't know if you explained that before, - 
difference is between a bookmaker's line and 

the Greek's line? 

Well, Jimmie the Greek's line is on the same order 

as all those, - the exhibits that were shown to me. 
Excuse me. Defendant's Exhibits 2A, I believe, through 


18 which I am holding in my hand. 


That's correct. These are lines that are compiled by 


the writers who are the authors of the particular 
line. It is their opinion of what that particular 
team that he is talking about is going to win by 

80 many points. A bettor‘s iine is the line where 
if I were to call up an individual and give him a 
point spread on a certain team and then he would say 
“Okay, how much will I accept on it," and I tell him, 
"I don't want to bet on it", that is not a betting 
line. He won't think there is any validity to that 
line because I am not willing to back it up with my 


money, but another factor in using so many different 
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publications, you have got five or six different 


sources there, if you take a lccai area and say there 


are seven or eight bookmakers in that area, not 
necessarily all of thei have to know each other. If 
each one of them used one of those publications for 
his line source, you would have six or seven different 
lines. Now, that would be a field day for che bettors 
because they would come in and bet with one bookmaker, + 
Say you have got two teams, one with a point spread 
of, - both of these are favorites now, in the same 
contest. One bookmaker has them at 7 points, another 
bookmaker has them at 5 points. That means that that 
bettor could middle these bookmakers by taking and 
placing a wager on the favorite at the 7 points and 
placing a wager with another bookmaker on the underdog 
at 5 points. Now, he could not lose anything other 
than the vigorish in that instance. He could either 
win both sides or he could push one side, meaning a 
tie and win the other side so he would be making out 
as 4 result, many of your bookmakers would not 
survive economically so this is the reason for having 
a stabilized line. Everyone using the same line is 
not going to allow other bookmakers to be middled by 
many of the bettors. On an individual basis, you 


have got bookmakers that alter the line for their 


43 
aha 
yi 
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customers. They do this for a specific purpose. 
Number one is you may have a bettor that is a big 
better. Well, the bookmaker wants to take advantage 
of the fact this guy is going to bet no matter what 

so he raises the line or lowers it to his advantage, 
whatever the case may be so that he gets that addi- 
tional amount of money that he takes in from that 
bettor and then again, he also limits the bettor. 

If he feels that this bettor is lucky and is always 
winning, he will decrease the line so that it will 
discourage the bettor from placing too much money on 
it. That's where you get the fluctuation of the line. 
It is on an individual basis for your customers. Then 


if there is a last minute entry - - 


THE COURT: Just a minute. This has been a 


MR. 


very long answer and I think now we are 
getting into an area where it is not 
responsive. Mr. Endler, do you have 


another question? 


ENDLER: 
Yes. I am showing, - this is 2A. Mr. Holmes, showing 
you Government's, - excuse me, Defendant's Exhibit 


2A, the Gold Sheet. 


Yes. 


MR. 
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Now, is there a line in this publication or - - 

No, this is just a sheet showing statistics about 

each time and it gives you the formula how to work 

out the power rating for the teams that are listed. 

Now, using the Gold Sheet and nothing else, what is 

shown in 2A, based on your experience and training, 

could a bookmaker use that and nothing else for his 
ine? 

He could come up with a theoretical line, a p 

rating line, yes. 

Based on your experience and training, sir, using that 


and nothing else, would it be successful? 


FAHRINGER: I object to that, your Honor. 


I will sustain the objection. 


ENDLER: 


Now, showing you Defendant's Exhibits 10 and 12, - 


12 being the Courier-Express of Thursday, October 2, 
1975, and 10 being the Courier-Express of October 3, 
1975, is that correct, sir? 

Yes. 

And also Defendants Exhibit 9 which is the Courier- 


Express of friday, September 20, 1974, is that correct? 


there is Jimmie 
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the Greek's column, is that correct, sports column? 


A That's correct. 

Q And specifically Defendant's Exhibit 9, referring to 
Page 16 of the Courier, once again "If OJ can go all 
the way, look for the Bills to run". 

THE COURT: You do not have to read the whole 

article, Mr. Endler. 

BY MR. ENDLER: 

Q There was only one sentence, your Honor, “to run in a 
rookie named Don Calhoun, but it is still Miami by 7", 
is that correct? 

A That's correct. 

Q Now, excuse me, sir. That is Friday's paper, the 
Courier Friday? 

A That is September 20, 1974. 

Q And that is for Sunday's game, is that correct? 

A Yes. 

Q That information that was provided, and, sir, Defendant's 
Exhibit ‘lumber 18 which is the Courier-Express of 
October 1, 1971, is that correct? 

A That's correct, Friday. 

Q And I believe on the second page of the exhibit, there 
is a spor*s column "“ileanor Kane", is that correct? 

A Yes. 


William L. Holmes for Government, Redirect. 


once again, - well, first thi Baltimore 27, 
17, is that correct? 
a Sunday football game? 
That is correct. 
is a Friday newspaper? 
sorrect. 


Exhibit Number 17, sir, once again, the 


again : be] ] it is Eleanor 


column? 


That's correct. 


And this is for the 


Ss, YO : aE s I am asking the 
witness, showing thes¢ exhibits - - 


agave nearda so 


596 


William L. Holmes for Government, Redirect. 


writer there, in this case, Jimmie the 
Greek, and he has come to certain 

Opinions and he puts them in the Courier- 
Express and this was published on Friday. 
Naturally, it would be for the following 
Sunday's game. I think we can understand 
that. I think from the whole tone of the 
article, because other parts of the article 


refer about coming up this Sunday or - - 


THE WITNESS: Other games. 


THE COURT: 


In two days from now we will be at 
such and such a stadium, It is in the 


article, isn't it? 


THE WITNESS: 748, Sif. 


THE COURT: 


BY MR. 


ENDLER: 

And, sir, the same with Defendant's Exhibits 16, 13, 

14, 8, Defendant's Exhibit 15, Defendant's Exhibit 11 
, , 


and 


of 


Defendant's Exhibit 7, these are all photostats 


portions of the Courier-Express, I guess sports 


secticn or sports column, is that true? 


That is correct. A couple of these are for Wednesday 
which are three days old. Ine is for Saturday and 
the rest are for Friday which gives the information 
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at least one or two days old. 
And the 14th is for Tuesday, December 28th, is that 
correct? 


That's correct. 


Now, sir, in the particular case we are talking about 


Defendant's Exhibit 60, those calls are 


identified as line, came in a 7:00 o'c.s or whatever 


the time is on the transcripts. 
sir, referring to this exhibit, Number 3, the 
New York Post of Tuesday, April 20, 1972. 
Yes, sir. 


I believe, - well 


A«f 
4 


approximately 


somewnere around 


of this edition, - c' yes, 
there was a play-of line given on tw three, four 
basketball games, is that correct, 
Yes. 
s morning, were talking about current 


information, the necessity of } it line 


There is testimony th article 


fll, say, maybe around 4:00 the after- 


t at 8:00, 
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8:30, whatever the normal starting time is. Based 
upon your experience and training, sir, do bookmakers 
use, ~- or let me phrase the question this way, sir; 
does, using the New York Post line or the information 
that is supplied, for instance, in this New York Post 
article, would a bookmaker have the most current 
available up-to-date information on the game *hat was 
being played that night? 
No, he would not. 
Sir, based on you experience and training in a book- 
making operation, if a bookmaker does not have the 
most current up-to-date line information available, 
can you tell us what, if anything, occurs? 
He would not accept wagers. 
Sir, I would like to show you Defendant's Exhibit 2A, 
once again and Defendant's Exhibit 4. Now, I believe 
earlier you testified that you had reviewed the 
material in Gover ment's Exhibits 16 thro ch 58, is 
that correct? 
That's correct. 


nd, Sir, are yOu aware or were you aware back in 


» 


February of ‘72, approximately, that the Court order 
authorizing the interception authorized both the 


receipt of incoming and outgoing calls? 
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Yes. 
Sir, in Defendant's Exhibit 2A, this phone number, 
213 area code 274-0848, nationwide sports publication, 


sir? 


based onyour review of that material, were there 
calls late at night from either Terrace Boulevard or 
Intario Street to one of these numbers? 
No, sir, not to my knowledge, there were none. 
Sir, in Defendant's Exhibit 4, yes, the bottom of the 
center page, there is a little note here "Special 


phone service is available for complete coverage of 


all college and pro football through Super Bowl, just 


call for rates", and then they give the phone number, 
is that right? 

That's correct. 

And I think the phone number is 716-282-8276. 

That's correct. 

Once again, based upon your review of the exhibits, 
your review of the material in Government's Exhibits 
16 through 58, were .\°re calls made to that line, - 
excuse me, that telephone, rather. 

No, sir, not to my knowledge. 

Now, sir, referring you to Defendant's Exhibit 6, a 


piece of paper, Huey's Dial-A-Winner, is that correct? 
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Yes. 
And it said that, - they give some numbers to call, 


Area Code 201-461-5002, Huey's Sports Enterprises, 


Palisades Station, Fort Lee, New Jersey, is that 
correct? 

That's correct. 

And then there is a thing, Las Vegas line? 

Yes. 

Sir, once again, back in 1972, or based on your review 
of this material, Government's Exhibits 16 through 58, 
were there calls to this number that is listed on 
Defendant's Exhibit 6? 

No, sir, not to my knowledge, there wer mne. 

Sir, Defendant's Exhibit 5, it is a weekly professional 
football exhibition schedule, number in Los Angeles 
213-656-9992, is that correct, sir? 

That's correct. 

Based on your review, once again, of the 43 reels of 
tape contained in Government's Exhibits 16 through 58, 
were there calls to this Las Vegas telephone number? 
No, sir, not to my mowledge, there were none. | 
From either Terrace Boulevard or Ontario Street? 
Neither location. 

Sir, this Government's Exhibit 10, the basketball 


edition of February 22nd, I believe Mr. Fahringer 


| 


ca 
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pointed out, I guess, the games of the 19th, the 20th 


and 2lst were given? 


Yes. 

And the 2ist, 23rd and 24th, is that correct? 

Yes. 

From the 19th through the 24th, and indicating that 
this paper was probably published sometime either the 
19th or just immediately preceding that, right? 

Yes, that's correct. 

Z mean - = 

February 22nd was the date. 

On Page 4 of this newspaper, isn't it true, sir, that 
there are games that are going to be played on the 19th 
and then there are like Arkansas 3, SMU 3? In other 
words, this publication dated the 22nd still is giving 
line information on games that were going to be played 

on the 19th? 

That's correct. 

Indicating to a reasonable person that this was published 


before the games were pleved en the 19th? 


At least the schedule, the handicap was made prior to | 
that. 
Right. Now, sir, you were explaining to us how a person 


receives a line, might raise it or lower it a little 


bit depending on the individual bettcr and there was 


ee er ee ene: eee 


cameras -ane <5 


— 


t-) 


ge 
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some talk about whether or not he rejected the line. 
Sir, when a bookmaker receives the line coming in on 
a sports, a sporting event and like you say, perhaps 
the first caller or one of the callers is a Yankee 


fan and the bookmaker knows that no matter what happens | 


he is going to place a bet on the Yankees and say the 
line came in the Yankees are favored by two runs over 
the Red Sox and the bookmaker raises it to three runs; | 
sir, has the bookmaker rejected totally, the line that 
he had received or has he used it as a guide? 
He has not totally rejected it. He has used it as a 
guide to help him determine how muca he has to, - will 
allow his customers to either bet or the point spread 
he will give them for a spec‘fic game. 

Now, sir, we were talking about the reliability of the 
line. Sir, is a line any less reliable or can we say 
it is unreliable because if the Yankee bettor does 

call in, the bookmaker raises it a run? 

No. 

And, sir, if a bookmaker has a line, say, Boston Celcics 
are favored by 5 points over the Braves anc then, for 


some reason, maybe some news is let out that one of the 


key players has been injured and a lot of wagers come 


| 


in on one team and the bookmaker suddenly raises his 


point spread from 4 to 6 or if it is on the other 
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team he lowers it, is that line then any less reliable 


because he has altered it to meet his needs, or is it 
still his guide? 


A It is stiil his guide. 


Q And, sir, the lines that come out in the Cour:er- 
Express on Tuesday, Wednesdays and Fridays, sir, if 
a person is injured on Saturday or if there is heavy 


wagering activity, can the Courier reflect that? 
A No, it does not. 


MR. ENDLER: I have no further questions. 


MR. FAHRINGER: May I, your Honor? 


THE COURT: Mr. Fahringer. 


RECROSS EXAMINATION BY MR. FAHRINGER: 

Q Well, Mr. Holmes, perhaps I misunderstood you. Let's 
talk first about the New York Post line and, inciden- 
tally, there were four games listed in the New York 
Post I showed you, but, of course, that was in the 
play-off time when all the other teams are out of the 


competition, isn't that true? 


A I believe so. 


Q Yes. Now, if a bookmaker is going to start accepting 
wagers on the basketball game that is scheduled to 
start at 7:30, a professional basketball team, and 


he gets the New York Post line at 4:00 o'clock and 
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calls start coming in at, say, 5:99 o'clock or 5:30, 
that line, if the deadline is zround 3:30, that line 
is only a couple of hcurs old, isn't it? 
A But he does not accept the wagers just on the day of 
the game. He accepts them on prior - - 
THE COURT: Mr. Holmes, listen to the question 
and answer the question, please. 


THE WITNESS: Yes, sir. 


BY MR. FAHRINGER: 

Q The question is that line is only a couple of hours 
old, isn't it? 

A Yes, for that game. 

Q And incidentally, talking about the New York Post, 
did your investigation of the tapes and the transcripts | 
show a call every day made to New York City to get the 
line from the New York Post? 

A No, sir. 

Q Did you know that someone testified here in this 


courtroom that a Julia Martin used to go out and make 


that call? 
| 
A No, sir, I was not aware of that. 
Q You weren't told. Incidentally, the telephone at the 


Kenmore News Shop was not tapped, was it? 


A No, sir. 


A 
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And you know that that is where Mr. Steve Castellani's | 
place of business was, don't you? 
Yes, sir. 
And so if calls were made on that phone to Niagara 
Falls on the Gold Sheet to pick up their line or made, 
as a matter of fact, to Las Vegas or wherever, you 
wouldn't know about that, would you? 
No, sir, I would not. 
And if somebody went out at 487 Ontario Street or 
before they came in and made a call from an outside 
phone, you wouldn't have any way of knowing that 
either, would you? 
No, sir. 
All right. Now, did I understand you correctly in 
terms of talking about the currency of, or I should 
say the reliability of the line, that if you have a 
line on a given day or even earlier in the week, and 
we are talking about professional football, and nothing 
happens, the team stays healthy, they don't play anymore, 
then that line will, pretty much, stay the same, 
won't it? 


Yes, it will. 


MR. FAHRINGER: Thank you. 
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and Recross. 


REDIRECT EXAMINATION BY MR. ENDLER: 

Q Just one question. Mr. Holmes, following Mr. 
Fahringer's example, if someone had called from the 
Kenmore News Shop to Las Vegas and gotten the current 
information that so and so was injured, the telephones 
at Terrace Boulevard and Ontario Street were electron- 
ically surveilled, were they not? 

That is correct. 

Where there was accepting of wagers at night? 

That is correct. 

So if that call was put in to Ontario Boulevard to 
inform the person there of the latest information, that 
would be in the tape, wouldn't it? 

A That is correct. 


MR. ENDLER: Thank you. 


RECROSS EXAMINATION BY MR. FAHRINGER: 
Q Well, if he made the call from the Kenmore News Stand 
and then drove right over to Ontario Street and got 


there at ten minutes or fifteen minutes later, you 


wouldn't have anyway of knowing about that, would you? 


A No, sir. 
MR. FAHRINGER: Thank you. 


MR. ENDLER: I have no further questions. 
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Recess. 


THE COURT: All right. Thank you, Mr. Holmes. 
Ladies and gentlemen, we will take a 
short recess. We will probably be back 
at 3:30 and resume. You may go out with 


the Marshal. 


(Recess taken at 3:20 p.m.) 
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George Fellows for Government, Direct. 


EXAMINATION BY MR, 


Mr. Fellows, could you tell us how you are employed, 
please 
Special Agent with the FBI. 
Could you tell us how long you have been so empl ed, 
sir 
Fourteen years, 
And, sir, coulk you tell us where are c enti 
assigned? 
Honolulu. 
And how long have you been assigned there, str 
One year. 

a year ago, sir, where were you assigned at that 
time ? 
Buffalo, 
And could you tell us how long you were assigned to the 
Bu falo Field Office 
I was in Buffalo for six years. 
And directing your attention back to Marcn oth of 1972, 
sir, were you so assigned to tne Buffalo Field ice 
at that time 
I was 
And were yOu an FBI agen. at that time 
Tes, si2, 
Now, sir, directing your attentior Marct 19/<, 
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hat time yu arrived trere 
It was shortly before 10:00 a.m. 
} 
we Anad co.14 you tell us, sir, hat, if anything, occurred 
wnen you arrived there’ 

A. I was assigned along with Special Agent James Ca Sield 
to the search of the premises of 52 Bannard anc we 
arrived in the Bureau automobile s ti efore 1] 

a.m., which was parked, - which we parked in the 
iriveway. de went to the front door and attempted tc 
gain entry to the premises by ringing the bell and 
Knocking on the door and announcing ourselves as 
representatives the FBI. 

. Excuse me, sir. could you tell us if y can remember 
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Q ir, coul O ni inue hat, 1f anything, next 
occurred 

A Since we were ibje t ine from the front 4a 
Special Age “auvield vined at the nt door ij 
I went to tne eat t the 38@€ to determine if ent 
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n an you tell us what, if anything, irred at the 
en tr Ise 
| 

he rear docr was unlocked. I tnerefore entered through 
the rear door announcing myself a second time as the 

I, that we had search warrants. I ft eedea then 
mn the ground l f the premises to the f nt doo 
men, =- wnere | S 2 pecial k t aufield wt wea 
waiting at t t a f. f ade a sory examina- 
tion of the ground floor, making ertain that there was 


no one present, and the premises at 52 Bannard is a 
two-story structure, We proceeded up the stairway towartis 
? r A 


several bedrooms on the second floor. I proceeded 
towards the room which appeared to be the master bedroom, 
As I approached the doorway to this room, a human figure 


» ran approximately 


ive eet across the room to a small desk and the next 
thing that I otserved was a flash of flames approximatelp 


ur feet in height and probably a foot in diameter, 
Sir, after observing this, did you have occasion to 
ente- this bedroom or this roor 


rT 


I immediatcly entered. 
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kg And,sir, could you tell us what, if anything, occurred 
when you entered the room? 

A. Well, I entered the room and proceeded over to where 
this flash of flames nad been observed on top of the | 


desk in an effort, hopefuily, to put out the fire, B: 


the time that I had been able “o reach the a.sk which | 
was just a matter of a split second, the flame had 

subsided and there was nothing on the desk. There was 
no residue or ash or any partially destroyed material, 


but there was a cigarette lighter on the top of the 


desk, 

Q. Sir, when you entered the room did you have occasion, 
other than yourself and Special Agent Caufield, - was 
Special Agent Caufield with you in the room? 

A. He followed me into the room, 

ks And, sir, was there anyone else in the room besides 
yourself and Special Agent Caufield? | 


\. A. There was. 


c 


And covld you tell us if you know who, if anyone, that 


noe was or the person was? 


It 


yes. was Richard Todaro. 


And, sir, I ask you to look around this courtroom at 


this 


time and see if you see the person who was in the 


bed-oom on March 6, 1972 in the courtroom? 


I do, 


> 
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Could you point him cut to us, please” | 


Yes. Mr. Todaro is seated with the young lady in the 


turquoise shirt and he is dressed in a brown, I believe, 


plaid jacket. 


Let the record reflect tiie witness has identified the 


defendant. Jow, sir, could you tell us where were you 
exactly standing when you saw this flame or whatever 
you saw? Were you in the room or outside the room? 

It is my recollection that I was at approximately the 
doorway into the room. 


In other words, there might be a threshhold separating 


the bedroom from a corridor? 


Yes, that is my recollection. 


Sir, can you tell us as your best recollection approxi- 


mately how long in hours, minutes, second, what have 
you, this flame or flash, -you observed it, - for how 
long you observed it? 

I would estimate not more than two seconds. It was 
almost an instantaneous flame. 

Sir, and could you tell us if you remember what, if any, 
color? Was there any color to the flame or flash or 
anything? 

yes, It was a bright reddish-orange column of flame. 


And, sir, you said you nad occasion to go over to a 


desk in the room? 


| 


| 


> 


q. 


A. 
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Yes. 


And, sir, this desk you went over to, is this the 

desk or the area from where prior you had seen the 
flame or flash come from? 

Yes. 

And, sir, were there any ashes or residue on the desk? 
No, sir, 

Was there any smoke, sir? 

There were wisps of smoke remaining at tiuat time. 

And what, if anything, was on tne desk? Well, let me 
put it, - was there anything on the desk at ali? 

Yes. There was a cigarette lighter and I recall like 
a wicker container, an item similar to one you would 
put in pending receipts and correspondence, 

Sir, now, prior to March 6, 1972, - well, sir, are you 
familiar with the term "flash paper"? 

Yes. 

Sir, prior to March 6, i972 were you familiar with 
flash paper? 

yes, Saf; 

Sir, prior to March 6, 1972 had you ever tad occasion 
to see flash paper ignited or burned? 

Numerous times. 


The answer is "Yes"? 


yes. 


Q 


&. 


> 
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And my next question was how many times had you had 


occasion to see it, sir? 


Numerous, 

Sir, on those occasions, those prior occasions prior t 
March 6th that you had occasion to see flash paper 
burn, could you tell us what, if anything, remained 


after the flash paper was ignited or what have yo 


Well, depending on tne flash paper, for the most part 


And, sir, on these prior occasions when you observed 


lash paper being burned or ignited, what, i 


“ 
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did you observe as far as the flame or, you Know, the 
type of flame that was given off when the flash paper 
was ignited? 

Well, normally they are all pretty similar, the ones 
I nave seen at any rate. It is a column of flame 
probably three to four feet in neight and possibly a 
foot in diameter with an orangeish-red color. 


And on these occasions prior to March 6, sir, that you 


had occasion to see flash paper burned, can you tell us, 


sir, if what you observed on those prior occasions was 


similar to what you obserw in the bedroom on March 6, 


1972 
It as. 


MR 


VF 
MN. 
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George Fellows for Government, Cross. 


ENDLER: Thank you. I have no further 


Questions, 


FAHRINGER: May I have these marked for 


identification, please. 


(Defendant's Exhibits Numbered 19, 


20, 21, 22, respectively and inclusive, 


marked for identification, ) 


CROSS EXAMINATION BY MR, FAHRINGER: 


If it please your Honor. Mr. Fellows, as I understand 
it, you went to 52 Bannaia Street on March the 6th in 
the morning and you had a search warrant, is that 
correct? 

Two search warrants. 

Two search warrants. Didn't you also have a third one 
for Mr. Todaro's car, a 1970 Volkswagen? 

I dcn't believe that I did. I don't recall that I had 
@ search warrant for his automobile. 

Did you search his automobile? 

No, sir. 

His Volkswagen? 

No, sir, 


Are you oertain of that? 
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‘ ‘ 

| 

TH JURT: Mr. Fellows, are you saying you did 
not or that there was none or that -- 
ITNESS: It is my recollection that, - now 


nh ea = rer c cane al 4 \ - vT 
have searched his automobile while I 


remained in the residence. 


3Y - FARRINGER 
2 s witr » right? 
Yes, sir. 
Oo you remember an episode where you were, and I say 
"you", forsive me, Maybe Mr. Caufield, but you might 


nave recalled this, where the glove compartnent was 


locked and Mr. Todare went in and got a screwdriver ané 


TI 
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@ 
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> 
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ove compartment; do you recall that at 


@ ‘kay. Now, you did not have an arrest warrant, is that 


T did not nave an arrest warrant. 

lust the tuo search warrants you told us about that you 
4now about, one from Mr. Todaro and one for the home, 
is that correct? 


I show you what nas been marked Defendant's Fxhibit. 12 L 


A . 


> 
> 
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or 21, 22, 19 and 20, and I ask you whether you recall 
that as being the front of the premises that you went 
to on March 6, 1972? 

Yes, sir, that's the house. 


And I ask you if you recall that as the back of the 


e 24 

Yes, eir. 

law = a e 
ne vovacK aod 
Ves sir 

res, be 


is a false or stone front, then, yes, it is the 


All right. I show you a picture of a dog and I ask you 


dog being on the premises that day at 


Are you certain cf that? 
I do not recall a dog being on the premises, 
You are not saying that a dog wasn't there? 


I recall that there was a dog house back there, but I 


don't recall seeing the dog. 


> 
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All right. Now, you went in, you Say you announced 
yourself at the front door and then went around to t 
back and as I understand your testimony, the tack doo 


was open? 


The back a 


oor was unlocked, 


unlocked is what I meant to 


say, and 
ned the door and went in, I take it? 
mysi © as I did so, 
are ath! absol tel y¢ rtatn +hat rc entA 
y» ar Ou VSOs.uUuLledriy cervain that yo Saig 
of arrant' 
Nords to that effect. I don't recall the exact words, 


but I do k 


You are ce 


All right. 
I take it 

I am not c 
All right, 
"Search wa 
Yes, 


sir, 


Now, you c 


now that I announced myself as the FBI. 


rtain of that? 


We alas 
searcn 


Whether you said 


> 


you are not completely clear 


ompletely clear, 


to 


rrant 


that, is possible. 


laim that you went in the premises and you 


walked around for a while on the main floor, or that 
, 


would be the ground floor of the house? 


in Speciai 


I went immediately to the front door and let 


Agent Caufield. 


> 


> 


> 
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I am sorry, and then after you left nin in, you two 
walkead around for a while” 

we made a cursory examination of the ground floor. 

All right, and I take it you went int: very room? 

Just very briefly to make sure that there wasn't anyones 
on the premises. 

All right. Now, you contend that you announced yourself 


at the front door, at least you said "FBI"; you went to 


the back door, you announced yourself as FBI, went in 
and you found nobody on the ground floor? 

Correct. 

Ail right, nobody was in the kitchen, nobody was in the 
living room or any of the side rooms? 

The ground floor was not occupied. 

Okay. Now, do you contend that you announced yourself 
again as you started up the stairway? 

Yes, sir. 

All right, and you said "FBI", is that right? 

Yes, sir. 

Now, you said on you direct testimony you said "FBI" 


" 


and "search warrant". Are you certain you said "search 
warrant" when you started up the stairs? 
I am not positive. 


Okay. 


I do know that I announced myself as the FRI. 
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Announced yourself as the FBI but it is possibdie that 
search warrant"? 

That's possible, 
As a matter of f 1e you,like all 
special agents, after you have ) qd your assignment 

you make a re fou, or what you 


sertain occasions, yes, 


and do 


report contains, and it fairly 
fter the events have occurr 
assignment is fulfilled, isn! 
Yes, sir. 


And that } you normally put in there all the 


important fac he surre in connection with your 


srt that you filed, - 


identification’ 
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MR, FAHRINGER: On, I am sorry. 
P THE IRT It is a court exhibit. 
op 
Y MR. FAHRINGE 
XY am showing Court Khibit 13 and I ask you whether 
that is a reproduction of your re rt covering the 


Mr. Touaro's home on March 6, 197 


A Yes, sir. 
And is it dated tne very same day, March 6, 19 

A. It is 

@. And in that report do you relate what occurred ir 
essence on that day? 

A. Yes, sir, in essence, 

Q. Now, in the second paragraph do you say "At 9:55 a.m. 


entry was attempted through the front door of 52 Bannard 


"t 


by ringing the doorbell numerous times and by announcing 


the identities of Special Agents as such" 


A. That's what it says. 
You don't say anything about announcing "search warrant", 
ado you‘ 

A. No, sir. 

&. All right, and then you go on and say, "When no response 


was made from inside this residence, Special Agent 
Fellows went to and entered through an unlocked rear 


door.", did you say that? 


A. 


Ae 


om 


623 
George Fellows for Government, Cross. 


Did I say what 


All right. You entered through the ur.locked door. Now, 

in that sentence you don't say anything about announcing 
ourself as FBI, do you? 

No, I don't 

All right. Then later in the next sentence you Say 

"Special Agent Fellows again announced himself as a 

special agent of the FBI c- entry was made through the 

rear door at 9:57 a.m." 


jell, don't u put the important things down? 


All ight. You put in that you announcea yourself as 


‘Kay. Now, let's see about when you went upstairs, "Im- 
mediately upon entry Special Agent Fellows and Caufield 


went to the second floor of the residence via the 


i can't put everytning on a piece of paper that occurred) 
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stairway", and you don't say anything about making a 


All right, and then you say "It was determined the main 
or master bedroom was located in the southeast corner 
of the building and tnis room was immediately entered." 
Now, you don't say anything about when you were going 
tne stairs, about announcing yourself as FBI or 

1% anything about search warrant, do you? 
All rignt, and then you say "As Special Agent Fellows 
entered the room, Richard Todaro leaped out of the 

bed and ran to a small desk located about five feet 

from the ped", isn't that so? 

Yes. 

All rignt. Now, do you recall testifying before the 
grand jury in this case? 

Yes, sir, I do. 

All right, and was that on February 6, 1973? 

I don't mow if that is, - I don't recall the exact date. 
If that is what the record shows, 

You have no reason to dispute it, I take it? 


No, sir, I don't, 


All right. Now, when you were being examined before the 


grand jury, were you questioned about entering the 
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Q. Well, you didn't volunteer it either? 


> 


No, sir, I didn't. 
Q. So that in this courtroom today, some three years later, 


is the first time you have told us about saying anything) 


about a search warrant, isn't that so? Well, let me 


| 


strike that question. Your testimony today I believe is| 


yor may not have said "Search warrant", isn't that 


true? 
A. It 1s possible I did not say "search warrant". 
Q. Okay, thank you. | 
A. My primary object was to enter the house and execute 


the search warrant. 
&. rine, No one quarrels with that, Mr. Fellows, so that | 
we are right with this jury, you cannot swear here 


today that you said "search warrant", can you? 


A. I cannot. 
§ 
Q. Thank you. Now, wher . 92 went into the bedroom you say 
. Mr. Todare jumped out o1 bed. Was he in pajamas? 
A. He was. | 
wi Q. All right, and you have told us now abat this ball of | 


flame about some four feet high and ‘hen you went over 


to the desk. 


Isn't it true that after you were in the 


room : some time, aovut ten, fifteen minutes. you 


thes commenced a search of the entire premises? 


I don't recall how long we were in the bedroom, but we 


fe. 


MR, 


THE 
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commenced ouc formal search in the bedroom 


to tne rest of the premises, yes, sir. 
J , 


And do you recali while you were in tne bedroom asking 


Mr. Todaro where his family was? 

I may have. 

He was the only one in the house, wasn't he? 

Yes, Gar. 

And do you remember him telling you that his wife and 
Older daugnter Linda were shopping and the two younger 


) 


children were in school? 


I velieve that w what he told me, 


And do you recall later that morning xe indicated to 


you that the two young children w2re due back at 11:30 
and for that reason he would like you out of the place 


at that time? 


yes, 1« think he made that indication. 


And as a matter of fact, a little later in the morning 


when it got close to 11:30, didn't he say, "EtG. 23 


gett ng close to tne time when my cnildren will be home 


and I would like you fellows to leave"? 
ENDLER: Your Honor, IL will object to this, 
completely irrelevant. 
COURT: I do not see how that is relevant 


at all, Mr. Fahringer. 
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FAHRINGER: All right. 
COURT: The agents had an obligation to 


carry out the terms of the warrant. 


FAHRINGER: All right. 


COURT: And whether it required it to go 
into the noon hour or not is beside the | 


point. 


BY MR. FAHRINGER: 

Q. All right, your Honor, I will withdraw it. Now, you 
made a Complete search of the premises, didn't you? 

A. Yes, air, 

Q. And do you recall searching, first of all, do you recall| 

| 

seeing a cabinet in the corner of his room? It had 
somewhat the appearance of a safe but it was Just a 


locked cabinet? 


A. Yes. 


Q. And do you recall asking him to open that for you, - 
do you remember? 
A. No, I don't recal «whether it was locked or whether we | 
had to ask him to open it. I don't recall. 
Q. Do you recall him opening it for you? 
2 A. No, sir, I don't, but that is not to say he didn't. I 


don't recall, 


Do you remember @arching it? 


a: 
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Ves, sir. 

All rignt, and do you recall taking his union book? 

His union book? 

Yes. I'm not saying you took it into possession and 

kept it. I am asking you do you remember taking it 

and asking him about it. 

I am not sure that I did, but I am sure that I examined 

everything in that cabinet. 

All right. 

And if tnat was among the items, then yes, sir. 

Now, after that, did you commence a search of the 

entire nouse? 

After we completed our search of the bedroom, we did. 
and did you leave before anybody else 

arrived? 

I think that we did. I think that we were 


premises before anyone else arrived. 


Now, in your search of the premises you found no betting 


Slips, did you? 
I would have to take a look at the inventory that I left, 
to recall, but I don't recall any betting slips as such, 
All right, and you didn't arrest Mr. Todaro, did you? 
No, sir. 

And as a matter of fact, you didn't, - after you entered 


the bedroom, you never restricted his movement or take 
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him into custody or anything, did you? 
None whatsoever, 


He could go and come as he pleases? 


sir. 


Yes, 


FAHRINGER: 


Thank you very much. Your Honor, 
I would like tc offer these pictures in 


evidence if I may. 


ENDLER: May I see them? 


FAHRINGER: Yes. 


; COURT: The dog too, Mr. Fahringer? 


FAHRINGER: I would like to, your Honor. 


ENDLER: 


I object to Exhibits 19 -- 
| 


THE COURT: It does show “he back of the house, | 


I suppose, 


Your Honor, I am going to object 
to Exhibit Number 19 as irrelevant, 
I do ~ot think the dog would like 
that. 
MR, ENDLER: Nothing irrelevant about the dog, 
your Honor, it is just that I don't see 
how the dog ties into this matter here. 


neon 


URT: I really cannot see, - there is a 


rom 
» 


house there, but it is the dog house, 


I will sustain the obdjection., 
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MR. FAHRINGER: May we have these ma~ked? 

MR. ENDLER: Also, your Honor, there has been 
absolutely no testimony identification 
as to Defendant's Exhibit Number 20, so 
I am going to object on those grounds. 


It hasn't been identified, 


THE COURT: 20 is the garage? 
MR. FAHRINGER: Yes. 
MR. ENDLER: Yes, your Honor, and I say that is 


irreievant. There has been no testimony 
about any garage in this case. I don't 
see what relevancy the garage has. 
MR. FAHRINGER: That makes no difference to me, 


THE CCURT: All right. I will sustain the 


objection to 20, 


(Defendant's Exhibits Number-d 21 


and ce received in -vidence,) 


REDIRECT EXAMINATION BY MR. ENDLER: 

Q. Mr. Fellows, at approxirately 9:55 or thereabouts when | 
you first got, - is there a front porch to 52 Bannard 
Street or Avenue? 

A. There is a like a little step-up. | 


Do you mean a step-up from the -- 
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I think there is two steps up from the first level. It | 


| 
is a very small porch, uncovered, 


| 


I show you Defendant's Exhibit 21. Does this accurately 


reflect the front of 52 Bannard Avenue or Street back 
on March 6, 1972? 

yes, 

And this two steps leading up to the front door, right, | 
and there is a wrought iron railing on either side? 
Right. 

Sir, when you pushed the bell, were you standing on the 
second step? 

I was, 

In other words, the one closest to the door? 

Right. 

And from the time you approached this, sir, until the 
time you actually entered the bedroom on the second 
floor, at any time did anyone respond to you? 

Yes, sir, 

When you said "FBI" three times? 


No, sir. I received no response whatever, 


I have nothing further. 
Nothing further. Thank you, Mr, 
Fellows. Anything else? 


Yes, your Honor, At this time I 
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FAHRINGER: 


Henderson signed an order 
rected to special agents of the 
of Investigation, 
Denartment o 


provided in part, 


that special 


of Investigation, United States Department 


Justice are authorized to intercept 


communications to and from the 
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(16-681-2509 located at Apartment 7 


York, and oral communications in and 
from premises known as the Kenmore News 
Shop, 2743 Delaware Avenue, Kenmore, 


New York, providing that this authoriza- 


shall be executed as soon as practicabie 
after signing of this order and in any 
event shall terminate at tne end of 
fifteen days from the date of this orden 


Signed, John 0. Henderson, February 16, 
1972. 

On or about March 5, 1972, United 
States Magistrate Edmund F. Maxwell 
Slgned a search warrant in the case of 
United States of America vs. Richard 
Todaro, authorizing any special agent 
cf the Federal Bureau of Investigation 
to search for and seize flash paper. 

On or about March 5, 1972 United 
States Magistrate Edmund F. Maxwell 


Sirned a search warrant in the case of 


TH 


ba) 
> 


3 
- 
1} 


ave provided Mr. Fahringer 


witn a copy, your Honor, 
COURT: All right. I will examine it anu 


be done, 


Your Honor, excuse me, at this timel, - 


excuse me. The Government -- 


COURT: Fe the record I will take judicial 


notice of, as appropriate, Article 225 


of the Penal Law of the State of 


Thank you, your Honor. At this 


| 
New a 

| 

i 


MR, FAHXRINGER: 


THE COURT: 


MR. ENDLER: 


THE COURT: 


MR. ENDLER: 


THE COURT: 


MR. ENDLER: 


- THE COURT: 
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time, your Honor, the Government would 
respectfully move the following Govern- 
ment Exhibits which have been marked 
for identification into evidence. 
Government Exhibit Number 59, the 
composite. 

May I ask for a moment -- 

I thought that was marked, 

It was marked but the Government 
is formally asking it be introduced 
into evidence now, your Honor, 

That is in evidence, 

The composite reel of tape that 
was played. 


That is in evidence, 


(Governmen: Exhibit Number 


\O 


UI 


received in evidence, ) 


The Governmert would move Government's 
Exhibit Number 60, the transcript, into 
evidence, 


That is in evidence. The jury 


examined it. 
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(Government Exhibit Number 60 


received in evidence, } 


MR. ENDLER The Government would move int 

evi overnment's Exhibit 16 through 
2 7 

MR, FAHRINGER: Yorr Honor, may I just note my 
oojection to ali this being received 
against Mr. Todaro. 

THE COURT: 16 through 55 -- 

MR. ENDLER: Are the forty-three reels of tape. 

THE COURT: They will not be delivered to the 


jury. They are part of the record here 
but there is no need to deliver that 


material to the jury. They did not ‘ea: 


MR, ENDLER: I am sorry, your Honor. Mr. Knisley 


asked me what was the Court's ruling as 


ct 


o the Government's motion to admit 
Government's Exhibdits 16 through 584. 

THE COURT: They are not in evidence, It is 
marked as an exhibit. It is part of the 
record in the case. It will not be 
ie 1! 


livered to the jury. 


MR. ENDLER: The Governre nt would move into 


oe] 


AHRINGER: 
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evidence Government's Exhibits which 
have been marked Government's Exhibits 
7, &6 and 9, your Honor. These are 


various pieces of paper, envelopes, 


ve! 


ieces of paper, which were seized by 
William Holmes, Special Agent Holmes, 
at the Kenmore News Stand. 
Your Honor, I would cuoject to tha 
That has never been connected up with 
Mr. Todaro at all. 
Do we have any 


None whatsoever that I know. 


Di y of the witnesses testify 
to it 1 it up and I will examine 


y testimony about this 


4t and give you a ruling after we finish 


Those are all the exhibits. 


One second, your Honor, yes, your 


Honor, the Government rests at this time, 


we will let the jury go and we will 


take something else up. Ladies and 


gentlemen, we will now be in recess 


° 
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yntil Monda it 11 © o'clock. I thins 
iw can get started then. The’ mas e 
some things I will have to taxe u iith 
other lawyers. e have a number of 
meeti 3 set early on Monday so that it 
may be that we may not get started rignt 
at 11:00, but t ei a good chan € 
vi11, so I will ask you t ome at 1] G 
on Monday. It is a long weekend, 
not discuss this case with anyone. If 
there are any newspaper accounts abcdout 
any part of it, do not read them. wait 
until you have heard all the evidence 
in the case before yc ake up you ind ’ 
about any part of it. Spectators, stay 
in your places, please. The jury may go 
out with the Marshal. 
(Jury escorted from the courtroom.) 
TH SOURT: Mr. Fahringer, I will permit if you 


desire, and maybe you do not want to 
this, but if so, just tell me, You have 
wen trying to nave tne testimony of 


Mr. Giglia and Mr. Gigiia has not apeeerr? 


MR, ENDLER: 


THE COURT: 


MR.ENDLER: 


THE COURT: 


MR, ENDLER: 


THE COURT: 


MR. ENDLER: 


THE COURT: 


MR, ENDLER: 


THE COURT: 


MR, ENDLER: 
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as yet. 
Yes, your Honor. 
So that so far as closing, if you 
want to wait until Monday to rest. | 
The Government would appreciate thalt 


opportunity and then maybe at 11:00 | 


o'clock -- 
Let us do that. I think, Mr. Endler, 
all good thinces must come to an end and | 


I sympathize with you. I have been in | 


the same spot that you have been in on | 
other cases as Mr. Fahringer well knows J 
It is either here or it is not and this | 
is the day for trial. 

Yes, your Henor, 

In any event, we will wait until 
Monday. 

Fine, your Honor. 

As I understand it, he is the only 
other witness so if he is not here -- 

The Government will rest. 

Then you rest and in the meantime 


I will look at these, Can I see those 


exhibits. 


Oh, I am sorry, your Honor, 


THE COURT: 


MR. FAHRINGER: 


THE COURT: 


MR, FAHRINGER: 


THE COURT: 


Y 


MR. FAHRINGER: 


THE COURT: 


SNIDT.ERe 
ere SINUS 
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I would think at that time, Mr, 
Fahringer, we could take up the -- 

Motions. 

The motions and I am not anxious 
in finding out now what your ca 
all about here, but -- 

I don't anticipate much proof, you 


Honor, if any. 


Your proof would be relatively 


Very short. 
Let us look at these exhi>its. 


Exhibit 8 is a sheet of paper. It has 


the initials -- 
I think those ar: Mr. Holmes! or 


dentified a 


17] 


Mr. Ownby did not testify, 
sell, Mr, Holmes, « think 1 fa 


William, "wWiH" should be on the slip of 


» NULER: Yes, he did, your Honor, on 
‘eanesday. 
ATARI! He just identified it. 
- i . =a 
& ee 
3 ; : 
el a cag ag aa a a a RS eg a eR a ao ae ag a er a pe gt ee a eee ae 


MR. 


MR. 


MR, 


THE 


| COURT: 


ENDLER: 


; COURT: 


FAHRINGER: 


ENDLER: 


; COURT: 


ENDLER: 


COURT: 


ENDLER: 
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Did he sa, he got it at Kenmore 
News? 

Yes. 

All right. Did he tell us what it 
was? | 


No. 


Other than the fact he seized it 
there, but, your Hono.w, the Government 


would argue it is relevant in this 


regard. 

Did you have your expert go through 
this and say that this is a bottom 
sheet? 

No, your Honor, but the reason the | 
Government is offering it is I believe | 
it is the -- . 

How is the jury going to know what | 
it is? All right. Why don't you tell 
me why you think it should be received, | 

Sure. I believe it might be that 
exhibit your Honor is holding and the 


next one, I think 7, I don't remember, 


The testimony would indicate or the 


testimony from both Castellanis. Messrs, 


Castellani, that they were accepting 
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bets there. The composite tape shows | 
that some of the bettors were "1-2- 3 4 
Mr. Stogey", what have you, an 
these slips were taken as the bets came 
in and numbers written down and I believe, 


| 
your Honor, if you look at those pieces 


| 
| 


of paper that were seized there some 
names among others are "Mr. Stoger' or 
"1l- 2- 3", and I think Mr. Castellani, 
I think the yung one, Mr. Anthony 
Castellani, testified they kept this 
list of the bettors and numbers. Now, 
unfortunately, some of these items were 
seized from Mr. Gigiia's person so as 


to actually, you know, who made them, 


whatever, but I think it comes in under 


the conspiracy count, your Honor, in the 


sense that we know that these persons 
using the same code names, "1-2-3; Mr. 
Stogey" were placing bets. 

When you had your expert here he 
could look at these and teli us in his 


sudgment what tney are. He has listened, 


to the tapes and now he sees initials 


here, "paul, Mr. Stogey, JS, Number 2075 


| 


MR. ENDLER: 


P THE COURT: 


MR. ENDLFR: 


THe COURT: 


MR, FAHRINGER: 


THE COURT: 


O44 
Dis on. 


but he not do that so now we mark 
them in evidence and just sort of throw 
them at the jury and all they can do is | 


speculate about what they are. If you 


J 


had let Mr., - there were three jurors | 
on there that could nave told us, I 
suppose, 

We still have Juror No. 1, your 
Honor, who at least some years back was 
placing sazers with a bookie. Your 
Honor, ‘ne Government in the interest 
of saving tie wlll withdraw those 
e nibits. 

Thank you. I think they would 
tend to confuse them more than anything 
else, so they are withdrawn. on Monday 
we will go ahead if the witness is 
available. If not, you rest? 

Yes, your Honor, 

And then we will hear the motions 
and briefly you would have some evidenceP 

Yes, your Honor, 


We would go on to that and as far 


as summations, will your evicence be a 


couple of hours or shorter than that? 


MR 


PAHKINGER: 


THE COURT: 


Mi 
\ 


FAHRINGER: 


THE COURT: 


MR. 


FAHRINGER: 


COURT: 


FAHRINGER: 
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I would ‘ink, ycur Honor, it would] 
be shorter tuan that. | 

It might ve. I do not tnink I | 
should charge the jury on Monday after- 
noon late, but we could hear the 
Summations and then we could have the | 
charge and they could come back on 

ednesday. 

I know this must displease you when 
I say it, your Honor, but I don't mind 
the next day so bad, but when you sum 
up anu two days go by, - J apprecia’ 
your Honor, that -- 

It seems to me that wha~ we ought 
to pian ‘or is to have summations ana | 
charge. I do not know how long we will | 
gO On Monday and maybe we just will not 
have enough time to sum up. Mr. 
Fahringer, you tell me ahead of time 
now much time you need and I will give 
you as much time as you want, but we 


nad the trouble -- 


I know that, your Honor, 


It just seemed to me that -- 


tT had gone too long. 


ENDLER: 


FAHRINGER: 


COURT: 


FAHRINGER: 


COURT: 


FAHRINGER: 
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It was a misunderstanding in 
other case but, of course, you are 
certainly familiar with the federal 
rules. You go first, 

Yes, your Honor. 

Would you like me to tell you now, 
Judge? I would like, only because it 
is the old problem, it did not take 
long totry but we have an awful lot ana 
I would like to leave myself an hour 
and a helf if that isn't asking for too 
much time, 

Very well, 

Your Honor, will you rule on the 
requests to charge Monday after -- 


That is another problem. we have 


to take up the requests to charge. Do 


you have any? 

I have them ready, your Honor. 

Do you have the Government 's, 
because I would like to take a look at 
them, 

I have a copy. We just brought 
these in, 


you mark this as a 


Court exhibit, please. 


(Court Exhibit Number 22 marked 


for identification. ) 


I am sorry, 

Ali right. 
care of it. 

With your Honor's permission, may 
we leave this until Monday, the micro- 
phones and what have you? 

Surely. 

Thank you very much, 

All right. Thank you, Mr. Pahringeir. 
I hope you all have a goou weekend, 


FAHRINGER: Thank you very much, your Honor, 


(Recess taken at 4:22 p.m.) 
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UNITED STATES %ISTRICT COURT 
ALSTERN DISTRICT OF NEW YORK 
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THE UNIVED STATES CRIMINAL DOCKET 
NO. 1973-96 
-VvVe- 


RICHARD JOSEPH TOLARO, 


Defendant 
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Proceedings of trial held before the HON. 
JOHN T. CURTIN, United States District Judge, and a Jury, in 
Part I, United States Court House, Suffalo, ew York, 


re aming on Apri! 26, 1976. 


APPEARANCES : RICHARD J. ARCARA, United States Attorney, 
by RICHARD D. ERNDLER, Esq., and DENNIS 
O'KEZFE, Esq., Attorneys, United States 
Department of Justice. 


LIPSITZ, GREEN, FAHRINGER, ROLL, SCHULLER) 
& JAMES, Attorneys for the Defendant; 
HERALD P. FAHRINGER, Esq., and PAUL J. 
CAMBRIA, JR., Esq., of Counsel. 
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PROCE DINGS: April 26, 1976, 11:02 
APPEARAUCES : As pefore noted. 
(Defendant present.) 


(Jury not present.) 


COURT: What is the situation? 

ENDLER: Your Honor, I inform the Court, Mr. 
Giglia has not been found so the Governnent 
will rest. 

We will hear the motions. Anything 
else? 

No. Just two quick comments, your 
Honor, Mr. Plumpton, the agent who has 
been playing the recorder has been called 
out of town. Mr. Toney will be available 
to play it if necessary. Did your Honor 


want him sworn or can he play it without 


being sworn? I just wonder what the Court's 


preference in that matter is. jie has been 
sworn as a witness, 
He has been sworn as a .itness, Mr. 
Toney? 
LNDLER: Yes. 


; COURT: Jhen he is playing it the Court mav 


ask a question and so it may be important 


MR. 


THE 


ENDLER: 


COURT: 


PROCEEDINGS: 


APPEARANCES: 


COURT: 


ENDLER: 


COURT: 


FPANRINGLR: 
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that he be sworn, 
Thank you, your iionor. 


We will take a snort recess. 


(Recess taken at 11:05 a.m.) 


se eh eh eh ee 


After recess, 11:20 a.m. 
As before noted. 
(Defendant present.) 


(Jury not present.) 


You rest? 
Yes, your Honor, the Government restq. 
Mr. Fahringer. 

If it please your Honor, we now cone 
to that critical moment in every trial when 
we ask that yovr honor consider the legal | 
sufficiency of the evidence as a matter of 
law and whether it meets the standards as | 


we have concluded that are necessary to 


survive a motion to dismiss. 
| 


Your i:onor, out of avundance of cautipbn 


if you will just he patient with me for a 
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moment, I would like to move to strike 
some of the evidence in this case on 
grounds that were raisec durirg the trial 
wnere you received it subject to connec- 
tion. I think I am obliged to do that. 
I would like to move, your Honor, most 
respectfully to strike all of the evidence 
from Steve Castellani and Tony Castellani 
on tne grounds it was never connected up 
to Richard Todaro. 

I would like to move to strike, your 
Honor, the testimony of the agents who 
testified about certain seizures, albeit 
the evidence wasn't received of what they 
confiscated, but their testimony about 
making certain seizures from the xc i1nore | 
News Store. 

I would like also, your Honor, just 
out of caution, to move to suppress all 
the wire tap evidence on all of the crounds 


| 
we have urged either before trial or during 


the course of the trial, 
Your tionor, addressing myself to the 
Rule 29 motion, let me say first that I 


move for a judgment of acquittal on all of 
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the evidence in this case and I move to 
dismiss the indictment on the grounds that 
tne evidence is insufficient to sustain 
the charges as a matter of law. 

First let me discuss with you the 
conspiracy count and I believe, your Honor, 
as I proceed through my argument that we 
have here, at most, really a very tenuous 
case and so if you will bear with me I 
would like to discuss some authorities 
quite specifically with you and it will 
be necessary for me to discuss iome of 
the evidence in some detail. Perhaps 
the Se < Circuit, more than in any other 
court has colonized this whole tangled 
area of conspiracy and have come down to 
some fairly firm rules and, of course, one 
of the most wasic rules is, you cannot 
prove a conspiracy based upon the word 
of the co-conspirator. There has to be 


additional evidence. In this situation, 


your uonor, there is absolutely no evidence 


from either steve Castellani or from 


Aathony Castellani that they agreed. As 


2 matter of fact, your Honor, Anthony } 
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Castellani's testimony, which, of course, 
was developed by the Government, he 
testified that he didn't know Ricnard 
Todaro and at the time that the calls 
were being made in, he didn't know that 
it was Richard Todaro that was callinc. 


Steve Castellani, your tionor, testified 


that Richard Todaro had absolutely nothing 


to do with his business and as far as ne 
knew, had nothing to do with the business 
of Anthony Castellani which, of course, 
we wiil show later on, I think from the 
proof, were two separate enterprises. In 
any event, your lionor, there was no live 
witness who came in here, as in some cases, 
and testified, "Yes, we agreed to do tais, 
we talked about that, we discussed this". 
What you have, and this is all you 
have, your Honor, is tne fact, albeit 
Stipuleted to by us that on nine ¢ ys 
during an eleven day period, Richard 
Todaro made ten calls to the Ontario 
treet address. Actually, your ionor, 
nine calls to that address; one call to 


Terrace Boulevard and spoke to Steve 
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Castellani and I thir*® I can successfully! 
explain that call away. Now, your Honor, 
that's the whole case of conspiracy 
against Richard Todaro. Under the Second 
Circuit's Crimmin's Rule, when you are 
dealing with conspiracy, there has to be 

a specific intent to violate Section 1955) 
I must fess up to the fact tuiat when I 
discussed with you the substantive charge 
of 1955, that specific intent as announcef 
in Crimmiis and some of the other cases 

in the Second Circuit, it dissipates, but 
certainly on the conspiracy for him to 
agree with the others he had to enter intp 
a specific agreement to violate Section 
1955. Wow, your Honor, a terribly impor- 
tant case which we cited to you in our 
request to charge and one that I would 
like to discuss with you in some detail, 
is the Third Circ..t case in United State 


| 
vs Pepe, 512 F2d, at 1129, decided only 


| 
last year. Theze ‘he Third Circuit held 


that evidence in a ‘(955 prosecution was 
insufficient to prove that five or more 


| 
| 
persons were involved in an illegal | 
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gambling operation. However, the court 
there specifically held that the prosecu- 
tion must prove in the conspiracy phase 
of the prosecution beyond a reasonable 
doubt that a particular defendant had a 
specific understanding or agreement with 
five or more persons to become involve: 
in that illegal gambling operation as 
defined by Section 1955. They even, your 
Honor, went so far as to say that he had 
to specifically intend to be one of five 
persons that existed in a hookmaking 
operation for more than thirty days or 
one that took in more than $2000. They 
cite, your lHionor, the Crimmin's case and 
two other cases out of the Second Circuit 
and then in the Pepe case, the court 
concluced, and now I am quoting directly 
from that decision, “We find no evidence 
to establish the defendant's agreement ta 
or participate in a conspiracy to engage | 
in an illege  gamb’ing business as defined 
by Section 1955", 

Now, your Honor, I say somewhat out | 


| 
of frustration, that there is absolutely | 
| 
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. . s | 
no evidence in this case from any source 


that the Government can rely upon that 


| 
establishes that conspiracy. Think for a| 
moment, if you will, if you were instruct+ 
| 


ing the jury right now and going through 
| 


the standard charges, I think, - I hope 

at least, you would agree with me that 

as you enunciate in each one that you must 
find this or you must find that, your 
Honor would have to say to yourself at 
this point that there is absolutely no 
evidence to supply or to satisfy anyone 

of those tenets. What you have and all | 
you have under the conspiracy thing is 
Richard Todaro making these two calls over 
a very limited period of time and nothing | 
more, absolutely nothing more and, your 
Honor, I would like to even go a little 
further with you and say that even those 
facts are limited to one call to Steve | 
Castellani, two ce*ls to Richard Giglia | 
and one, - seven calls to Anthony Castellani. 
One to Steve Castellani, seven to anthony | 


| 
| 


Castellani and two to Richard Giglia and 


nine of the ten calls were all made to 
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the same premises so that it seems to 

| 
me you can't even, your Honor, eve though 
the law requires more, you couldn't even 
infer from that that he was agreeing to | 
participate in a gambling operation that 
involved five or more persons for a period 
of thirty days and also keeping in mind 
that his participation has only been 
proven to show nine individual days 
covering an eleven day period. 

There is absolutely no evidence in 
this case, your Honor, from any source 
including, I might add, your Honor, the 
expert witnesses called by the prosecutioh, 
that establishes either from the content 
of the conversations or anything else, 
that Richard Todaro would know the scope, | 
size or operation of this alleged illegal 
gambling business. 

If you'll be patient with me for 
another moment, your iionor, I would like 
to read to you from a Second Circuit case 


which, incidentally, they cited in that 


| 
| 


| 
Third Circuit case and they quoted to 


some extent from the famous case of 
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United States vs. Avilies at 274 F2d, 179 
There the court held that a single act 
may be the foundation for drawing the 
actor /ithin the gambit of a conspiracy 
but since conviction of a conspiracy 
requires an intent to participate in the 
unlawful enterprise, a single act must 

be such that when they reasonably infer 
from it, such an intent. Thus, when two 
men join together to commit a single 
robbery one may infer from common partici-+ 
pation in the robbery that they have 
conspired to commit the robbery. However, 
whenever you have a multi-party conspirac 
of the sort revealed in the present case 
with actors performing many different | 
tasks in many places, the inference does 
not necessarily flow from one contact with 


| 


one member of the conspiracy and therefore, 


your donor, I most respectfully urge, 


particularly under the Pepe case wnich is| 
really on all fours with us, there, what | 


they diu is, your Honor, they reversed 


Pepe's conviction. Admitredly in that 


case, your Honor, and I will discuss it 


r. 
° 
# 
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with you again in a moment, they found 
from the evidence there was not five 
people proven but they went to great paing 
to also follow the rule of this Circuit 
Saying that there would have to be some 
proof that he actually agreed to partici- 
pate with the five for more than thirty 
days and that evidence wasn't shown and 
we don't have it in this case either. 
Now, your Honor, under the 1955 
violation, there I have to face up to 
the fact that, your Honor, if he partici- 
pated with five or more persons, I have 
to concede the Government would not have 
to show that he knew there were five or | 
more persons because of that dichotony 
between conspiracy and the substantive 
offense, but here, your Honor, it seems 
to me, even though I know Mr. Endler 
worked at great lengths to try to squeeze 
some facts out of Mr. Castellani, both | 


| 
Anthony and Steve, I think their testimony 


| 
| 


in this area was most believable. There 
isn't any question, your Honor, that ther 


was two businesses and if I might just 
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review for you the evidence you have, of 
course, the Riverside News operation aia 
Anthony Castellani and Sam Giglia and theh 
you have on the other hand the Kenmore 


News operation with Steve Castellani and 
Richard Giglia. Those are the two 
enterprises. 

Now, there isn't any question, your 
Honor, that Richard Todaro is calling and 
if you just for a moment bear with me, 
let's assume for the moment that there is 
some overlapping here. Richard Todaro 
is only calling the Riverside News operation 
and that, your Honor, is really, - there 
has never been any claim that Mr. Zak, Mr. 
Sapienza or Mr. Silvagnia or anyone else | 
was involved in that operation. What the 
Government tries to do and I expect they 
will argue to you, is there was some 
relation between the two groups so that | 
when he was calling the Anthony Castellani 
operation, the Riverside News operation | 
in effect, if the two were joined inexti-4 


cably together, then he was supplying all 


and to that extent, your Honor, I am 
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prepared to deal with that. 

I don't see any evidence from any 
source that connects the two together. 

Now, in talking about the cases 
dealing there, we have, of course, the 
Pepe case where you have facts almost 
identical to ours where they found that 
there was no, - the required five were 
not met, but, y< Honor, in the Bridaes 
case and all of these authorities are 
cited in our request to charge, but let 
me just give you the cite for the record, 
493 F2d, 918, Fifth Circuit, 1974, and 
the Tarter case, 522 F2d, 520, that is the 
Sixth Circuit, 1975, and the courts there 
held in two very recent 1955 cases that 
the Government must show in order to prove 
a violation of Section 1955 that five 
persons conducted a aambling business for 
more than thirty days and that these five} 
persons were regularly involved. | 

Now, your lionor, I don't know exactly 
what Mr. Endler will say but when nis 
expert took the stand he addressed hinselg 


; | 
solely and exclusively to that period of 
| 


rhe COURT: 


FAURINGER: 
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time involving February 6th through 
February 29th so that you do not nave 
thirty days involved as far as ir. Todara 
is concerned. Nobody nas ever testified 
in this courtroom that Richard Todaro 

was involved before or after that so that 
it seems to me, under the sridges case 


or under the Tyler's case, we have a 


serious gap in the prosecutions proof 
that cannot be supplied and that the court 
has no choice but to dismiss the indictment. 

Now, I think probably this is the 
most critical issue in the whole case; 
does merely supplying a line to a gambling 
enterprise, conceding for a moment that 
that was done and assuming it lasted for 
more than thirty days, which, you know, 
it doesn't in this case, would that be 
sufficient to meet the statute, and in the 
Guzek case, 525 F2d 552, and that is an 
Eighth Circuit case, your Honor. 

wnat is that citation? 

527 F2d, 552, and that is an Eighth 


Circuit case, your lionor, decided in 1975, 


and the Thomas cése at 508 F2d, 1290, 508 F2d, 
| 
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1200, another Eighth Circuit case, the 
court held that court's must acknowledge 
the separate nature of the different 
bookmaking enterprises for the purpose 
of counting individual participants to 
make up the aggregate of five or more 
required rder 1955 and then the court 
said, “The relationship between the 
bookmakers must be closely analyzed to 
ascertain whether they are indepencent 
or interdependent or whether they are a 
single gambling business". In both of 
those cases, your lionor, there was an 
enormous amount of lay off hetween the 
two operations and the court said in 
those cases that because of this, and 
apparently this was undisputed and conceded 
by the defendants when they argued these 
cases in the Eighth Circuit, because of 
this tremendous amount of interchange of 
action between the two, the court held 
that they were a sinyle enterprise but, 
your iionor, now I would like to disclose 
something to you that I think is absolut@ly 


decisive. In the Shaefer case, 510 F2d, 
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1307, where they held that there was 
enough interaction between the two, lay 
off business between the two to bind 
them together the dissenting Justice said 
this, “At oral argument the Government 


conceded that the mere exchange of line 


information did not evidence involvement 


» 
=] 


a 1955 gambling operation or a single 
business". 

Now, in that case, in 1975, the 
Government conceded that if you only had 
an exchange, and incidentally, your Honor, 
this would be an exchange between two 
bookmaking enterprises, exchange of line 
information, that would not be sufficient 
to bring a defenc ant within the clutches 
of Section 1955. However, I emphasize 
that there, that Judge was dissenting. 

He felt that even with the lay off back 

and forth, there should not be a convic- 
tion. The majority held that because 

of this large volume of lay off between 

the two operations that the two were closely 


linked together as one enterprise, but, 


your Lonor, we just don't have taat sere 
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and 1t seems to me tnat you can conclude 
from these cases witout any juestion 
that since there was no, and incidentally, 
Judge, you know we have the wire taps so 
we know that during this sixteen, - this 
twelve or thirteen day period, there was 


ro lay off because we have the record <¢ 


all the calls so that because cf that fact, 
I think you are faced with the unique 
matter of first impression in this court, 


line information, that does not hbrino 


him within the reaches of this section 


" 
1 
y 

c 

t 

- 

rt 


or) 


prosecution has not proven beyon 
reasonable doubt as a matter of law that 
there were five or more persons involv 
in one enterprise, wecausc Mr. Touaro 


participation concededly, admittedly was 


only involved for a tea Gay period, your 


supplied at the very most line information, 
we aold that under the ipbstantive count 


Ff the indictment, Section 1955, the 
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i.adictment must be dismissed 
your Honor, under that 

we nave this problem again, you 
avout the proof of tne event, 


Under New York law, your Honor, 


ana 


rememmwer in the Jones case we supplied 


event 


»ccurred, That i bsolutely essential 


a prosecution for 
bookmaking, 
football 
vs. Apeison in the New Yorx 
Appeals, your lionor, I can give you 
cite. I don't have it right here in 


but I cited it last year, 


Clearly that that is an ..sential elé 
Z 


of proving the State offense. 

NOW, your tiunor, 
that in the Jones case, of course, 
they did is they put into evidence 
pottom sneets. fT} p tnrougn 


raid that was ted oc in the, 


ment 
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n the Town 


were tally sheets and th 


stand and 


and he indicated 


the 


payoffs. 


New 
oring 
means 


that 


Now, 


your 


tne 


ast Covnt, your 


+ 


is 


Cc failure ere 


affirmed in 


1201, there 


your lionor, that before 


of Williamsvi 


YOrsA 


lle, 


You also know that 


proceea- 


nNONnOor, 


Third 


Court 


can 
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have a conviction under Section 2232 for 
the destruction of property about to be 
seized, there must be notice to the 
defendant that the person has a search 
warrant to seize the property destroyed. 

I would like, if I may, your Honor, 
to read you the language. There an 
attack was launched against the constitu- 
tionality of the Section because it doesn't 
contain this notice requirement and the 
United States District Cour: in that case 
said "We have to concede that intent to 
do the act charged is an essential element 
of the crime". Then ne goes on, and I 
am quoting now, "Intent carries with it 
the element of scienters so that the Sectipn 
ust be interpreted as making it a crime 
to destroy property or evidence with the 
knowledge", and now I am quoting, your 
lionor, "That there is an outstanding 
search warrant or the existence of hot 
pursuit". 

Your llonor, you remember my cross 
examination of Jir. Fellows. He finally 


said, “I cannot swear that I ever said 
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Qu 


I nad a search warrant", His 202 doesn't 
disclose any announcement of a search 
warrant. i was careful to bring out fron 
Mr. Hawley, the ag: 
can enter premises wit: an arrest warrant 


to place a person under arrest so th3t 


merely because FBI agents come into 


wv 


nome doesn't mean that he expects that 


they will have a search warrant. 1 n't 


believe that argument can be mounted ere. 

I think what there has to be is an announce- 
ment, - aS a matter of fact, your uonor, 
there was never any proof, - I was sone- 
wnat Surprised about this, = there was 

never any proof that a search warrant, 

at anytime was ever displayed to Mr. 

Todaro. They sinply said "We searched 


the house", and, Mr. Endler, if I an 


correct on this, your Honor, I may be 
mistaken, but my recollection of the 
. testimony was that Mr. Endler just said, 


ray, 


Then did you conduct a search", and went 
through the rest of the colloguy. I got 
up, Of course, and cros* examined about 


the search of the premises but I never 
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asked about whether he showed a search 


warrant to Mr. Todaro so as we stand here 
| 
today, we don't know whether or not a 


search warrant was ever displayed to him 


and certainly Mr. Fellows was frank enough 


to concede that he cannot swear in this 


court that he ever announced the search 


warrant. 


THE COURT: Excuse me, that he ever showed the 


search warrant. lie claimed, he said 


when he was downstairs, as I recall, 


search warrant". 


“FBI, 
MR. FAHRINGER: Right, but, your Honor, could I 
take just a minute on that because I had 


that testimony transcribed. 7 


THE COURT: All right. 
MR. FAdRINGER: What he really did is he withdrew 
from that. When I examined him, your 


Honor, on cross examination, I asked him 
specifically, if you will bear with me 
just a minute, because I think this is 
awfully important in terms of your resolv- 
ing this motion, Page 112 of Mr. Fellow's 


cross examination. I had gone all throuqi 


the matter that he didn't say at any ting 
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in his 302 when he came in the house, 
when he was downstairs or anytime that 
he ever had a searc> warrant and he 
acknowledged that and then I said, “You 
never said that before the grand jury", 
and he said no, he did not. "So that 
in this courtroom today, some three years 
later is the first time you have told 
us about saying anything about a search 
warrant. Your testimony today, I believe, 
is that you may not h=~> said ‘search 


warrant’, is that true? It is possible 


I didnot say ‘search warrant’. Okay. 


Thank you. My primary object was to 
enter the house and execute the search 
Warrant. Q: Fine. No quarrel about 
that, Mr. Fellows, so that we are right 
with this jury, you cannot swear here 
today that you said ‘search warrant’, 
can you? I cannot." 

Now, your iionor, and I was speaking 
in the general term and of course, I 
took him through each one where he went 
through the front door. He never in his 


302, even though he was careful to say 
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’ ? | 
in his 302 "I said ‘search warrant'". 


t was not in the 302. When he went in | 
the back door he said that and so I think 
really a fair appraisal of the evidence 
in this case is that after cross examina- 
tion he could not swear that he ever 
said "search warrant" and it does not 
appear in any of the documents so that 
on that evidence, your Honor, I would 
most respectfully urge that there was no 
proof of scinter here of any kind and the 
mere fact that these men are FSI agents 
doesn't mean that they have a search warrant 
and particularly e@ search warrant to seize 
flash paper. 

Your Honor, of course, there was 
never any proof ar. I realize the problems 
involved here but out of an abundance of 
caution, I would like to at least mount 
this argument that there was never any 
proof that this was flash paper. ie did | 
say that it certainly appeared to be from! 


what he had experien-:d before but I don't 
pe ? Poe | 
think that that is sufficient so on all 


of the evidence, your Honor, I would most 
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respectfully urge that the indictment be 
dismissed. 

I would only say this, your Honor. 
I think that this is a terribly thin 
case, to say the least, and I would ask, 
as I know you will, that you read, if 
you will, please, your iionor, tne Pepe 
case. I think that is on all fours on 
the conspiracy aspect and in the substan- 
tative case and the Gibbons case, really, 
it seems to me it disposes of the scienter 
issue in a search warrant case and I 
really have been able to find no authority, 
no authority whatsoever that stands for 
the position that merely police officers 
conning in a home puts you on notice that 
they have a search warrant. There is one 
otuier case tnat the prosecution cites 
in their request to charge and in that 


case it was a levy, an IRS levy and there, 


w 
te 


no question, they told the man they 
the levy, they were going to levy on his 
two Cadillac cars and then what he did is 
he disposed of them so they couldn't find 


ther. aud that would seen to me to be 


THE COURT: 


MR. 


ENDLER: 
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within the import and intent of the 


| 


Statute, but in our situation we have none. 


For all these reasons, your Honor, 

I would respectfully ask that all three 
Counts of the indictment be dismissed. 

All right. Mr. Endler. 

Yes, your Honor. Just a few points 
that I would like to respond to the Court 
too. I took notes as Mr. Fahringer was 
going along. 

Your Honor, as to this argument 
apout the proof of the event that the 
game was played or the race run or the 
basketball game played, your Honor, I 
believe it was Thursday, I took care to 

ir. Castellani if everyday after 
every bet was accepted, did he take the 
Courier or what did he use to figure the 
norse bets and he said, "I would figure 
the Courier every day. And what did you 
use as far as the sports bets", and he 
said, "Everyday I take the Courier to see 
which team won and which team lost and 
then I could go about figuring out my 


bottom sheets for my winners or 
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and I asked him if he did this every day 


as to his bets and any bets he might nave 
taken for nis father or Mr. Giglia. 

Your Honor, I would also like to 
state as far as the five people element 
and the thirty day element, your iionor, 
first of all I believe as far as the 
thirty day element that is an alternative, 
thirty days or $2000 gross wagers in any 
Single day, gross wagers. Your Honor, 

I think as to both of these, thnougn, the 
five person element or the thirty 

it is the Sovernment's 
position the testimony is here, the jury 
has heard it and it is for them to conclude 
whether or were five persons 
involved, whether or not the operation, - 
excuse me, the gambling business might 
or miqht not have been ongoing for thirty 
days and wnether or not they might or 
might not have taken $2000 in gross bets 
in any one day and it is for the jury to 
decide, I think, were they two business, 
one, and if there were two, were there 


five people involved in one. I mean, 


THE COURT: 


MR. ENDLER: 


MR. ENDLER: 


THE COURT: 


MR. ENDLER: 
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arguing for the second that they were two 
completely and separate, were there five 
people in one business. I think the 
Government's position is - - 

You mean in the Kenmore News Shop, 
Zak, Silvagnia and the others? 

Yes. If we do, for our sake, say 
Riverside is completely separate. Forget 
about Anthony Castellani, Tony that is, 
and Sam Giglia. In the Kenmore News Shop 
business, were there five people involved 
in that aspect. 

Of course, the point is that if you 
separate them - - 

Yes. 

Your defendant here is Richard Todaro. 


Yes, your Honor. 


Leal 
rh 


you separate them, then do you 
have enough evidence to indicate connec- 
tion of Todaro with a separate business, 
tnat is, the Kenmore News? 

Yes, your Honor. The Government's 
position is, and very briefly, without 


trying to go through all the facts, I 


believe the evidence shows that Mr. Tony 
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Castellani, the son, testified first he 
worked for his father. He got a salary 
of forty to fifty dollars a week, he 
worked at the Ontario Street apartment; 
that he and his father arranged to use 
that apartment and that phone. I think, 
I believe he said at one time he only Nad 
two or three customers who would call nin 
on the phone and from the coposite tape 
alone we know that he took bets or wagers 
from at least seven or eight and that all 
the others were his father's. 

We also know that from Mr. Castellani's 
testimony, - that is, Anthony, the son, 
that ne would work with Richard Giglia 
there and on the composite tape we see that 
on the last day Mr. Castellani, the son, 
accepts the line at 7:00 o'clock and at 
7:01 Richard Giglia on the same telephone 
is giving the line out so we know that 
there they are together and we hear them 
talking together in one of the conversations. 

I think, your Honor, that we can, - 
at least the Government's position is, 


there are more than five people. I think 


678 
Opposition to Motions. 


the evidence and the facts, or at least 
the jury could conclude from the facts 
and testimony they have heard, that there 
is more than five people, there is more 
than $2000 and there is more than a thirty 
day operation based on what Mr. Steve 
Castellani testified to and some of the 
other arguments, your Honor, that I made 
notes of as Mr. Fahringer was talking, 
your Honor, I must concede that I am not 
familiar right now with the Shaefer case 
but Mr. Fahringer argued that the Govern< 
ment conceded in that case the exchange 
of line information wasn't a 1955 viola- 
tion. 

Your Honor, it is our contention, 
and I think the facts in evidence could 
lead to a reasonable conclusion that there 
war not an exchange of line information; 
Mr. Todaro, the defendant, was giving 
line information, he was getting paid for 
it; he was not getting anything in return 
such as taking bets or accepting wagers 


or accepting lay off bets or not just 


Saying, “liere is my line, Tony Castellani, 


AR. 


COURT: 


LENDLER: 
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what do you have tonight". I think the 
evidence or the testimony has snown he 
would call in, as Mr. Castellani said, 
give the code word, “Are you ready", give 
the line, "You got it" and hang up and 
that Mr. Steve Castellani, when I read 
iis grand jury, said he would come down 
and get paid for it, and based on Mr. 


Holmes’ 


testimony - - 

Excuse me. Steve Castellani said 
who got paid? 

well, your Honor, I believe it was 
on Friday morning I asked him who he got 
the line from. He said sometimes Richard 
Todaro and I asked him “Did he come to 
the news shop and get paid for it”, and 
he said, “I don't remember", and I went 
over to show him his grand jury testimony 
and then he said, “You'll have to read 
it to me, I don't have my glasses", and 
that is when I read the passage about, I 
seid, - I think the passage went something 
to the effect, did he come down to tne 
store, the defendant, and get paid, and 


he said, “Yes, he came down to tne store 


THE COU 
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and got paid", and I think based on Mr. 
Holmes’ testimony, when he was so called 
the expert, he showed that based on his 
review of the tapes, the 43 reels, based 
on his knowledge and experience the line 
information is important to the book, the 
bookmaking business and all the reasons 
he set forth, why it is important, why 
it is a necessary part and on the three 
days when they didn't get it, how they 
closed down. I think it is a necessary 
service, as he explained, and I think 
that the facts and the testimony have 
shown that this defendant gave that line. 
I think the jury can conclude that. Now, 
as to the argument - - 

You see, if there is no question, 
I think you must agree that a line was 
obtained from many sources, New York Post, 
Dally News. 

Yes, your Honor, all the publications. 

Other scratch sheets and ir. Todaro. 
One way of looking at it, if you got the 
line from the Wew York Post every day, 


that that alone, line alone - - | 
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Yes, your Uonor. 
ljould indicate then you ought to be 
sharge the New York Post. 
That is making two assumptions, 
ur Honor, which I don't care to make 
this time, That is making the assump- 
line in the Post or Jimmy 
or all these other lines 
available are in fact bookmakers 
bookmaker car ~« and I 
lence, or there is a reasonable 
at is not the case. 
It is exactly. ie gets information. 
What a line is, is information. 
Yes, your Honor, 
Vhich is what he is seeking so that 
if all a man gives is information then 
I cannot see how you can charge him 
ynecause then no one is safe because book- 
makers get information from all kinds of 
people, casual conversations, 
From friends and bettors, we agree. 


Friends, bettors, everyone else, 


i 
| 


Of course, your Honor. 


} 
So therefore, it seems to me that in| 
| 


MR. ENDLLR: 


THE COURT: 


MR. ENDLER: 


THE COURT: 
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order to, on the line business you have 
to show some way or @euother that the line 
given by a defendant, order to convict, 
Must mean more unde: the circumstances 
than a line given by cthers. 


Yes, your llonor. 


It must be more gospel, let us say, 


| 
then other lines; that for some reason 
or other that in this case, Mr. Castellani 
must have given greater reliance upon 
the line and also some, other obligation 
or some reason why he should follow that | 
line given by Mr. Todaro more then other 
lines given by others Tn other words, 
it cannot be, as I think some of the cas: 5 
Say, occasional. 
Yes, your Honor. 
You c> have, =- at least in the time 
span here, you have a certain regularity 
but why is Todaro's line more gospel 
then other lines? 
Yes, your llonor. Well, very briefly, 
I think that without arguing back and 


forth, but looking strictly at the evidente 


and looking strictly at the calls tnat 
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are in evidence, your Honor, the composite 
tape,two calls, I think, show, - both 
£ these calls wherein it is alleged 
the defendant gave the line show that 
his line was gospel. Your Honor, on 
Page 34, the last call, very briefly, 
what happens is, Mr. Tony Castellani 
tells, I believe, JP "New York is two". 
ilr. Todaro calls in and says "The Nicks 
are l and a half", and the very next 


call, Richard Giglia talks to "JP" and 


says "The Nicks are 1 and a half", and 
"JP" says "No,I got them at 2", and he 
says, "No, you got the wrong line. The 


The second call, your Honor, I think 
is on Page 70 or 74, but it is the call 


right before that, the next to last call 


where Mr. Todaro once again calls in and 
I believe it 1s Anthony Castellani on t i 


occasion and on this call he said there 
are two Houston games, one in the pros and 


one college or whatever, and Tony Castelldni 


4 
4 
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effect “Well, Houston in the pros is 5", 


and Tony says "Well then, we will set it 


at 5 for tonight's game", and he says, 


"Right". Now, your Honor, I think that 
those two calls show this; 1, they were 
definitely using Mr. Todaro's line. They 
might have adjusted it up or down half a 
point for the action ind the customers 
but they were using two, it was not a 
mere exchange of information. He did not 
say, you know, "I think the Nicks are 2 
tonight or 3". iie says “Nicks, 1 and 

a nalf", or he says "Okay, we w_il set 

it at 5. We will accept bets on it at 
S*. not °F think it ie 5, here is ny 
bet", and 3, your tionor, I think the 
tenor of the calls themselves wheve he 
calls in and Mr. Castellani said "I get 

a call. The voice simply says ‘you 
ready', and I know the line is coming in”. 
No names are mentioned, no “hellos". Judt 
"are you ready and I know from tnat alond 
that I am getting the line because it was 
a code word that we have". 


Now, as to the’ agreement, I mean iid 
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the defendant agree, I think the evidencd 
shows this, your Honor; I believe Mr. 
Tony Castellani states something to the 
effect "I don't know who actually was 
giving me the line. I con't know the 
voice who is calling in", but he said, 
"My father agreed to get me the line 
information". Well, Steve Castellani 
testified, "I got my line information 
sometimes from the defendant, Richard 
Todaro" and we know that the defendant 
agreed, your lionor. We know that, because 
on February l6th, before Steve Castellani 
goes to Florida, the defendant is calling 
Tony Castellani and giving him the line 
because even Tony Castellani, when he 
read the calls said, "T' « person calling 
in is giving me the line", and we know 
he agreed because Tony said "My father 
agreed to get it for me” and then the 
defendant calls in and the overt acts 
were committed, the calls. We know tney 
were made. ‘They are here and we have 
heard them and, your lionor, I would like 


tc just back up again to why you say, wny| 
| 


* 
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Mr. Todaro's line, why not vse the 


Courier or the Post or Huey's Selections 


or Jimmy the Greek, 


Your Honor, I think if we look at 


once again the evidence, we will see 
this, and I will try and make this distinc- 
tion as clear as possible; the defendant's 


line that is in the transcript, the ten 


calls is a straight out and out betting 
line. ie says, and I think you will 
remember what the calls reflect, "scratch 
1, Providence 16 and a half in a circle, 
Wichita is a pick", what have you. Your | 
Honor, I don't think in all the Defendant's 
Exhibits we will see, the Courier Express, 
the New York Post, what have you, say 
"Tonight's game is scratched, tonight's 
game is a pick, tonight's game is in a 
circle, tonight's game is minus six, we 
will set the game at five". This is a 


straight out and out betting line, not 


| 
| 


the opinion of Jimmy the Greek and I think 
there is a distinction there and the other 


distinction is, I think.if we talk about 


| 


currency, you know, Mr. Castellani needs 
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just a straignt out and out io~tenkace 
line. well, obviously then, we nave 
heard the New York Post comes out at 

3:00 or 4:00 o'clock and it is maybe 

two hours before game tine so why not 
simply just use the New York Post. I 
mean, like you say, why not just get your 
information from the Post, why the 
defendant, and I think three reasons, 
your iionor. First, the evidence is cleay 
that they did use the defendant's line 
and I think the evidence will show that 
when they didn't get tne defendant's line 
there were no sports bets taxen, cven 
tiough the dew York Post ana the Courier 
were available, but zero sports pets, as 
Mr. Holmes testified. I thins the evicience 
will also show that once again the Post 
does not carry this betting line, tne 


seratches, the picks, the games ina 


circle. 
Tt. COURT: I think it is obvious tnat Jimny tre 


Greek or the Post or no one else can tell 
| 
Castellani, 3tepaan or Tony, what to do. | 


Tr 


In this case here, if a man is going to 


hap 


TTive 


Thi: 


MR. 


CNDLLER: 


COLAT: 


ENDLER: 
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be convicted, he either has to be usiekee 
because he conducts, manages or he is 
associated in the business. 
Yes, your ‘ionor,. 
So that that is why I 
prove that it is the line, either where 
1S an order, for example, that “Follow 
Scratch tais race", or it is 
a Situation wiere I can see where two 
individuals may talk about it and discuss 
it but if it is informational only that 
then, it seems to me, that you Nave 
certainly a problem, 


I agree with you, your Honor, if it 


is strictly informational such as a friend 


calling up and saying "In my opinion the 
Jraves are 4 points favorite" and nothing 
else, but I think, your Honor, in this case 
there is a little cifference. I think Mr. 
Tony Castellani testified first of all, 
"Before I got the line over the phone, I 
Gidn't take bets. «hen I got the line, 

I toox vets". wow, if we also go tunrough 
thi jour nonor, you will aotice 


everytime the Gefendant calls in, 
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he says “Scratch the top game, Villa 
iova is ll and a half". He is not saying 
"My opinion of the game tonight is, it 
iS not good, Villa Nova". ile is saying 
"Scratch it" and when tir. Castellani and 
ix. Giglia in the next case say, “We are 

t accepting Lets, scratch it", and there 
1s no word and I will admit it in this 
conversation where Mr. Todaro calls up 
and says Tony Castellani, "I command you 
not to accept bets” or "I command you 
that the Wichita game is no good", 
"I command you". Your itionor, it i 
tneory or the Government's theory 
the bookmaking operation needs a line and 
for the minute, we will just say regard- 
less of which line, it is a necessary 
service They nave to nave a line and it 
is also my argument that based on the 


evidence the line they needed and used, 


was a bookmaker's line, a line that they | 


had confidence in to show them which games 


to accept bets on and which they didn't 


4x. Todaro gave them that line 


| 


paid him for it. Now, the Post | 


THE 


COURT: 


COURT: 


ENDLER: 


COURT: 


ENDLER: 
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and the Cour and Huey’s Selections 
and what have you, these other publicatians 
admittedly were right in their store. 

We have no evidence that the 
Castellani's, neither one said that they 
paid anyone, 

Your Honor, I read the grand jury 
testimony. 

I see, in the grand jury, all right. 

On tne stand he said, "I don't 
remember", That is true, your Honor. 

‘The grand jury, I suppose there is 
some information they were paying? 

Mr. Castellani, at the minute, said 
"I don't remember", and Mr. Tony Castellani 
did testify “My father made the arrange- 
ments and I don't know with who", I 
admit that, but, your Honor, I think the 
calls themselves and the information that 
is given out immediately following those 
calls by Tony Castellani or Steve Castel]ani 
or Richard Giglia shows that they used 
tais line, this defendant's line, no 
other line. They used the scratches. 


| 


They mimicked him. They gave the exact | 


| 
} 
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same picks. They gave the exact same 
games in a circle, They did not use the 
Post line or the Courier line or any otner 
opinion. They used his line to take bets 
on, as I say, a bookmaker or a betting 
line and, your Honor, I think there 1s a 
distinction here that if we believe Tony 
Castellani aen he says "I only 
or three people call me 
“two or three customers 

he rest would walk in over at 
Riverside”, then we know that on February 
16th, when he was taking bets from "1-2-3" 

Paul” and "Art", “Paul” was tne 
one he said was his customer and 
were his father's. 

Now, Mr. Steve Castellani testified 


Richard Todaro gave me the line sometimes", 
g 


and I remember in his grand jury where a4 


said he paid or he got paid for it by 
coming down to the store. I think the 
evidence un these transcripts snows 

that he, the defendant, was in fact giving 
the line to Steve Castellani's business 


before Steve went to Florida. 
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go to Florida until the 20th. On the 

19th he is at Terrace Boulevard and still 
accepting calls and Anthony was there on 
the 16th so we know that Anthony is getting 
the line from the defendant four days 
before the defendant goes to Florida or 

at least four days before he disappears 
from the transcripts, so to speak. 

Your lionor, and I think for that 
reason, there is the agreement or the 
participation based on Tony's testimony, 
excuse me, Tony Castellani and his father 
Steve's testimony, and going to this next 
point that Mr. Fahringer raised, your 
lionor, the 30 day element is missing 
from the case, I think, your Honor, if 
we may just look at Steve Castellani's 
testimony, isolate it just for a second. 

I asked him and I think your Honor 
will remember, at the very beginning, how 
long he has been a bookmaker and I think 
in response to your Honor, he said "S 
I opened the Roverside in '69 »r '70, 
was takin; bets", and he said "Richard 


Giglia was my partner from the beginning 


bye 


Opposition to Motions. 
in the bookmaking business", but Tony 
Castellani testified "“Sefore I went to 
y father for 
year taking bets at the counter", 
Japlenza were hanging around 


taxing bets. 


tney did not come out 


; 


nd say, “Starting February 16th and 


working backwards 30 

January 15th we were 1 business”, 

Castellani's statement that, "I was 

booxmaker th about two years", I 
lement, your onc 

the alternative I link tr 
element was ! by Ste Cas lani'’ 
testimony, Anthon; 2 2llas testimony 


William Holmes, 


agers by various 
gambling busi and, your Honor, 


noted with respect 


of course, 


proved hy bringing 
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tnat flash paper was burned on Marcn 6th 
in the defendant's bedroom. I mean 
wecause as the testimony has obviously 
shown everything was burned and that 
nothing remained and therefore accordingly 
we could not bring into the jury and say 
See, look what we have left", but I 
think that the facts and testimony have 
shown that a jury could conclude, based 
on Mr. Fellows’ observations of wh >t he 
Saw in the bedroom, of Mr. Holmes' obser- 
} 


vations of what he has seen flash paper 


to look like, you know, on his separate 


occasions when he saw it burn, and Tony 
Castellani'’s testinony, I think the jury 
can infer a logical, - logically and 
sensibly beyond a reasonable doubt that 
it was flash paper that was set fie to 
or somehow burned in the bedroom and I 
think, your iionor, that as to the other 
point that I have noted, - there might 
have been more, - this element of intent 


or dia the defendant have knowledge that 


it was the FLI coming in his house with 


a search warrant, Your Honor, I think the 
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evidence will show, or at least there is 
a logical and sensible argument that can 
be made from the facts and testimony 
that we have heard, that the defendant 
knew that it was the FBI coming upstairs 
and that there was a search warrant and 
very briefly, without trying to tell you 
everything I was planning to tell the 
ury in my closing argument today, your 
Honor, I think just lorking at Fellows’ 
testinony, if nothing else, he said, "We 
me upStairs, myself and Agent Caufield, 
we announced 'Fs1'", and I agree there 
was some dispute as to whether or not he 
can remember saying “FBI search warrant" 
or just "FBI", but the very next thing 
that happens is, the defendant is running 
to the desk and setting fire to what, 
at least I allege or the Government 
alleges, was flash paper. I think there 
is your intent. 

“Mr, Pahringer, in his opening said 
The defendant was asleep, we are going 
to prove", and there we also asked Mr. 


wolmes, = excuse me, Mr. Fellows, “pidn' t 


” 


FD) 
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Mr. Todaro tell you his wife and chi ieee 
were out shopping and they would be back | 
right away; didn't he tell you that thee | 
were coming in soon, his wife and child-| 
ren". Your Honor, I think that the jury 
can logically infer from the evidence 
and facts they have heard, if he was sound 
asleep, the defendant, if he didn't know 
the FBI was there, he didn't know there 
was a search warrant and if he thought 
his wife and children were returning, 
then why did he get up, run to the desk 
and set fire to anything. Why burn any- | 
thing if your wife and children are coming 
up. why burn everything if you don't 
know the FBi is coming up the stairs 
with a search warrant. No response was 
given. If he was awake when they rang 
the doorbell, no one said "Wait a minute, 
I am coming down in my pajamas". Your | 
Honor, I think there is a very strong and 
logical argument this jury can infer seal 


just the facts. 


Of course, in any case, we can't 


look into the defendant's mind and say 
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wiat was his intent. I mean, did he 


hear Mr. Fellows say "FBI search warrant" 


or aid he hear Mr. Fellows say anything. 
nink this is strictly a jury question, 
your Hionor. It is for them to decide 


and I think the evidence is sufficient 


to t this case in their o Good comnon 
sens nd judg Taose are the noints 


I am sorry, your Honor. I might 


nave 


that 1s on the conspiracy. 

Yes, your Honor. 

You remember Mr. Fahringer's argument 
there that under the conspiracy count thal 
tae Government must prove that the defen- 
dant had the specific intent to violate 
Section 1955, he must. - this is one of 
these sort of things that when you first 
look at the conspiracy law you would think 

: | 
that the purden may be slimmer, but when | 
you get into it then you find that it is 

2 4 | 
greater, for example, similar to the caseg 


where tne Second Circuit has neld that in 


>] 


a“ 


& 


t 
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a conspiracy to violate the interstate 

sections that the Government must prove 
that the defendant knew that one of the 
objects of the conspiracy was that the 

material will have traveled interstate. 


Your Honor, I know this argument 


here, Mr. Fahringer's to the conspiracy. 
Your Honor, my - = 

In other words, this was the Snaefenx 
case, 

Yes, your lionor. 

What proof, for example, do you have 
that Mr. Tocaro knew that there were five 
or more individuals in this business? 

Yes, your Honor. Well, from the 
tape alone, the composite tape, we knew 
that he knew that there were three, Steve 
Castellani - - 

Himself would be 4. 

No, Richard Giglia and Anthony 
Castellani and if the jury can logically | 
infer that Steve has agreed to get the 
line for Tony and Sam Giglia and tie 


defendant does give then the line as 


shown by the composite, then we know } 
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once again that he had to agrne to give 


| 
| 


the line to them, I mean because he does 
it, it is on the tape; that in fact he 
gives it to Steve and he gives it to Tony 
and he gives it to Richard. Now, I egree | 
that as to the $2000 a day elerent - - 
No, no, let us stay with 5. 
I am sorry. 
that prove, let us say you count hin 
that for counting purposes. 
ENDLER: Yes, your Honor. 
COURT: So that would be 4, 
ENDELR: Your Honor, here is what I think 
the jury can logically infer. I think | 
we have to step back for a second before | 


| 
we get into this and I briefly explained | 


to you my position c.. argument that it 
was really one operation, one bookmaking | 
business, so to speak, that Tony and Steve, 
father and son, were really one business 
as opposed to two. If we can, for argu- 
ment sake, consider that now, what we 
have is, Steve Castellani and Richard 


Giylia, partners getting the line from 


Mr. Todaro, 3; Steve, his father agreeing 


THE 


MR. 


TUE 


COURT: 


ENDLER?: 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


CNDLER: 
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for Mr. Todaro to get the line for Tony 
and Sam. Now, true, we do not have Sam 
Giglia actually on the phone getting the 
line but we know that Steve has agreed 
to get it for them and that, in fact, 

he does give it to Tony for Tony and 
Sam's customers because Tony - - 

I can go along with all that. My 
problem is, how do you show that Mr. 
Todaro knew that? 

Knew that Tony and Sam were getting 
the line? 

Sam and others, or others. 

I think we can only argue fron this 
fact - - 

Circumstantially. 

Circumstantially that when Steve 
said "I will get you the line", he does. 
You agree with Mr. Fahringer's 
raising of the Pepe case that this is an 

essential element? 

Your lionor, I think my position, and 
I don't have the Pene case in front of ne 
and I must admit I nave read it but not 


within about a year, but it was my 
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understanding that the Government did now 
| 

have to prove specific intent, that this 
defendant knew when he called that every~ 
one else was going to get $2000 a day in 
business or be in business 30 days and 
that there were so many people at this 
location or this location. 

THE COURT: I want to read that case. What I 
think the thing to do is that there are 
some serious questions involved here. 

Let us be in recess now until 3:30. I 
think the best course to follow is have 
the jury go home today and at 3:30 then 

I will rule on the motions. We can also, 
if I grant the motions or grant some in 
part or deny some in part, then at the 
same time discuss the requests to charge | 
and tnen we will nave the jury return on 
Wednesday and have summations and charge 
at that time. | 

MR. FeuiRINGCR: I welcome that, your Honor. 

MR. ENDLER: That will be fine, your Honor, so 
we will be in recess until 3:30? 

THE COURT: Mr. Fahringer, is there anything 


briefly you want to say about what the 


MR. FAHRINGER: 


COURT: 


FAHRINGER: 


FAURINGER. 


MR. FPAHRINGER: 


THE COURT: 
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Government has pointed out? 

No, Judge. I think you have it. 
One thing I want to say, of course, your 
Honor, I nope I made it clear to you that 


on the substantive offense I agree that 


he avesn't have to know how many are in 


it. It is in the conspiracy that he has 
to know. 

Yes. 

My argument on the substantive is 
that they just haven't proven that that 
many were in it. 

There is a little element of both 
in it and I know they are different. 

Judge, shall i plan on tomorrow being 
in Rochester? 

You will be in Rochester tomorrow 
and then we will continue on Wednesday. 
Mr. Todaro, you may be here this after- 
noon if you desire, 

Tnank you, Judge. In othe» words, 
he doesn't have to be if he doesn't want 
to be, 

I think we will have the jury 


up today and I will explain why we 


MR. 


703 
Discussion. 
be in session. Mr. White, call tne jury, 

Mr. Endler, I believe it best if 
you leave your apparatus all in place. 

I will, your Honor. 

So in case at any time the jury wants 
to listen, then if we decide that should 
be allowed, the machines will be here, sq 
leave all of your listening devices here, 

ENDLER: Judge, we will, 

FAHRINGER: Will you permit me to say one more 
thing on the argument, your Honor, and I 
will do it very briefly. We take the 


position there is a difference between 


intent and knowledge. Scienter is clearly 


Knowledge and I think Mr. Endler is talk- 
ing about his intent, his intent to burn 
it and our concern is that there was no 
proof that he knew tiiat there was a search 
warrant. 

COURT: That he knew, 

FAHRINGER: That's right. 

COURT: You, Mr. Fahringe:, claim that the 
Government must prove more than Simply 
that the defendant knew that whoever was 


coming was an FBI agent, 


Mk. FAMRINGER: 


THE COURT: 


MR. ENDLOR: 


Tii COURT: 
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Judge, I went to great pains when 
Mr. Hawley was on the stand to bring out 
for the jury and for you that they could 
nave an arrest warrant which would mean 
there was nothing to be seized. 


On that score, Mr. Endler, it is 


your burden to show that the defendant 
was aware that the agent had a search 
warrant or was it enough to show that he 
knew that he was an FBI agent? 

Yes, your Honor. I think that the, - 
first of all, as to, - I would like to 
dispute that in an arrest warrant, certain 
things can be seized, of course, but as 
far as the search warrant itself, I think 
the case law that I cited to you, the 
Government has to prove or the burden is 
on the Government to show that he either 
knew or should have known and we get into 
this matter now of how can you prove he 
should have, 

That is circumstantially. In other 
words, I can see where circumstantially 


he could, Why would an agent be there in 


the wwouse. Let 1 loox at the cases. 
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(Jury returns to courtroom.) 


Ladies and gentlemen, I thought taat 
we certainly owe you an explanation of 
why we did not have you in court before 
and also why we are going to take the 
steps we are going to take. The evidencd 
is closed so that we will hear no more 
testimony, but there are a number of 
problems which the court and counsel 
have to take up on this case. When I 
explain the statute to you, you can maybe 
begin to appreciate why it took us a 
little while to discuss some of the 
problems because there are a number of 
elements to it. 

Under the circumstances, I have 
decided that the best course to follow, <4 
I want to talk to the lawyers some more 
this afternoon, - Mr. Fahringer is obliged 
to be with Judge Burke tomorrow in 
Rochester. lie is the Federal Judge in 
Rochester and then for your part of this 


| 


case we will have you return on Wednesday 


| 
| 


morning at 9:30 and at that time we will 


THE 


MR. 


MR. 


MR. 


COURT: 


FAHRI.AIGEOR: 


ENDLER: 


FAUIRINGER: 


THE COURT: 


MR 


PAHRINGER: 


THE COURT: 


MR, 


FAMRINGER: 
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near the summations and I w 


~ 
~ 
~ 
¢ 


you on the law so now you are excl 


for today and we will come back int 


session this coming Wednesday, Wednesday 


of this week at 9:30. You may now go 


Thank you, your Honor. 


Your ior, may I just ask on 


juestion. As of Friday it was my 


Standing the defendant possibly had 


wo 
i 
bo 
1o) 
m4 
c 
a 
b- 
0 
@ 
°) 
Cc 
a] 
°) 
5 
ra) 
" 


witnesse 
evidence is closed. 

Your lionor, you appraised it 
I may have one section to present 
this afternoon in the event vou 


of the motions. 


ms 


did junp ahead, 
J 


That is all right, your 


4 


under- 


tro 
troon.) 
4 } 
Wess 

ne quick 


All right. We will come back at 


P ROCEEDINGS: April 26, 1976, 3:30 


APPEARANCES: As before noted, 
(Defendant present. ) 


TH COURT: In the intervening period I have 
attempted to read at least the essential 
cases. Before I rule, Mr. Endler, what 


about the Pepe case on the conspiracy’ 


MR, ENDLER: Yes, your Honor, I nad a chance 


Q 


States vs. Pepe, the Third Circuit case 
Your Honor, from my reading of it I 
“Ould like to briefly state to the Court 
tnat it is my interpretation that the 
Pepe case holds that in order for the 
Government to sustain its burden under 

a conspiracy to violate 1955 it must 
Snow that at least two people conspired 
in a conspiracy that contemplated or 
reasonably anticipated five people would 
be involved or at least five. Now, and 


I think that 1s the standard, is it 


~ 
af 


Casonahle that five p 
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ir 7 Jin tni r i ve 
I ink, y t ,» the answer is 
" and I w i like to vriefl 
f ii awair if ° de iithout havi ie] 
a¢vance Knowledge of reading tre 
Pe se thi ning I might nave 
{ hrased it, but ¢ the idence 
tinat ‘f ivé neard, vf now that this 
j ndant aliled at least Steve 
Stellani at i ; jlevard; we r 
that ne aliec i rd Girliia and 
Anthony stellani at Ontario Street. 
ea > Know tnat ne would t the 
ell e€ New p t f ive nis payment 
hateve re ive giving tt 
ir atior e know at a minimum that 
trie lerendant new tnere were t iecast 
tr é eopls it three ocations. Now, 
quite separate and ayart from what is 
n the tape or the mposite we know from 
the astellanis' testimony that ; 
tine r or at Jeast they utLllized 
f lia Martin te t one apartment; 
the Iitilized a Jaci lier] 
4 4 int -- 


ENDLER: 
COURT: How do we know that Mr. Todaro knew 
this is what I an. ying 
get at, and we know Quite apart fy: 
jefendant that Jack Flierl rented 
Terrace Boulevard and we know at the 
re News Stand, and once again quit 
apart from the defendant, there 
“ue Gaplenza, a Mr. 
Sylvagnia helping out with various books, 
bookkeeping, taxing horse bets, what 
We also know quite apart from 
| 
the defendant once again that Steve 
Castellani said "I would lay off my 
action to two other bettors", or "Two 
other bocxies", names unknown, but two 
thers. Now,it is our contention that | 
in thi: conspiracy you nave to reasonably 


contemplate that there would be five 


«new maybe that these five peuple were 


| 
| 
people bi we don't have to show that he 
| 
| 


five people 
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reasonable from the evidence 
defendant knew or should have 
that he was violating the 


Law and if 


guilty knowledge to 


operation 


Pra 


om what the defendant knew 


to 


the Isaacs case, 
reasonable with all these 
somprising this bookmaking 
necessary to 
people who the defendaht 
kKnOw about on the phones and the 
locations he knew about teca 


snere or went there that 


rullty Kknowledge it might 


easonable fir him to fash 


Oe LTE ER NO Ce A ————e 
EE AE A ALT 


A a RE NEARY 
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in the support function but I think it 
is very reasonable to foresee that at 
least one other person or someone else, 
no matter who, they need this to support 


an operation of the scope and size that | 


involves three people on phones, three 


*Ocations where bets are being accepted | 


and I think tne Isaacs case, your Honor, 
ere what happened was you had some 
people, legitimate wholesalers selling 
morphine in large quantities. The 
Government charged a conspiracy and I 
think the Court said it is,of course, 
well settled that all parties join a 
conspiracy whether at the time it is 


formed or later and who cooperate in the 


common effort to obtain unlawful results 


assume responsibility for all that is 
done before or after becoming a Party 
tneret., so once we can imput the 
guilty knowledge to the defendant for 
the state level, I think we can impvte 
to him that it was veasonable that he 
co:ld foresee, and I think this is the 


1a 
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world have been needed to fupport the 


operation that nad three locations an 


possivly a fourtn at the Riverside 
where Sam Giglia was taxing bets and 
three people he talked to. ,1lso, your 


Honor, I tnink another thing is in the 


If I may point that passare out +o 
you, if I may just get my transcript. 


Does your Honor have a copy of the 


Page 17 where Mr. Todaro is talking to 


Mr. Giglia and ne has just given the 


line and Mr. Giglia says something, 
"O.K., what was uh, UCLA Washington, 


was Washington my favorite", and Mr. 


ToAGar say ft 
roagaro say 


and Kichard Todaro says "Des, Desi : 
'fashington as the favorite" 


» and Mr. 


n 


Todaro says "That's the most impossible 


» "No, UCLA was the favorite" 
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thing in the whole world, UCLA is the, 
is the strongest team in the whole 
country, you don't have to know a thing 
about basketball to know that. They're 
the strongest tcam in the whole country, 


they score a hundred and some points a 


game", Now, logically it could be 
argued that maybe Desi is a bettor, he 


bet Washington and Mr. Todaro is simply | 


I mean UCLA is going to win", 


| 
saying to Giglia "Hey, you got the wrong 


but we turn over to the next day, Page 35, 
and Mr. Todaro calls in the next day to 
Richard Todaro and says, "Did you straignten 
out that UCLA thing", and Richard Giglia 
says "yeah, Yeah, UCLA was the favorite" 
and ichard Todaro says "Yeah, yeah", 

and I think that it is reasonable and 


logical to show that this Desi, whoever 


he is, the unknown party, but the fifth 
party at least is a writer is because if 
he was a bettor, if he had bet the wror 
team, if he had bet the underdog but 
taken him as a favorite, the logical 


thing. would be to say "well, Mr. Giglia, 
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you've got it. There is no way in the 


world Washington could win. They are 
not the favorite. UCLA is the strongest| 
team. You got that bet sewed up", but | 
he cares. “You have got a mistake, Mr. 
Giglia. UCLA is the favorite. They 
are the strongest team. Vhat are you 
letting Desi taxe bets or whatever he is 
doing on Washington", and then he calls 
back the next day and says "Did you get 
it straigntened out", and he says "Yeah, 
yeah, UCLA is the favorite. We got it 
straightened out", and for all these 
asons, the pyramid effect, the imputing 
the gullty Knowledge, the Isaacs case 


and the transcript itself I think it is 


€ 


reasonable under the Pepe case to state 
that this defendant could reasonably 

anticipate that at least one other person 
tesides the three he talked to on the 


nd himself would necessarily just 


be | 
(e) 
= 
¢ 
~ 


have to be involved in some other function, 


whetier it be getting the apartments, 
Keeping tne books, managing the Kenmove 


News Stand, when he knows that Tony and 


THE COURT: 


MR, ENDLER: 


sOrINIM . 


MR, ENDLER;: 


THE COURT: 
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Richard Cislia are at Ontario Street 
at night and Steve is at Terrace 


Boulevard at night. He would have to 


Or wasonably it could be argued and he 
:Ould reasonably anticipate, and therefolre 


I think it should be left to the Jury. | 

It is not a very long step in tnat 
argument to say in these kind of cases, 
to argue everyone knows that a person 


cannot be a bookmaker on his own. 


Yes, your Honor, 


Because he is going to be a failure. 
He has to isave people he can lay off 
bets to because we know that all of his 
customers may all come in on UCLA one 
day and Notre Dane the next day so he 
has to be able to lay off his bets. 

Yes, your Honor, 

So therefore you say circumstantialy 
that would snow that there must be 


somebody he can lay off to. That would 


be two in the operation, and then you 
wOuld say lcok at the number he is 


eceiving. It is obvious that from the 


} 
| 
VvOlu tnat he is receivinse here that he 
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ust nave another one 
Yes, your Honor. 


You know what I mean, without any= | 


thing, so without amin; nyone 


circumstantially you must prove five. 
I think there is a line here and [ 
Suppose maybe it is not the best word 
the context but I suppose if you 
are talking about the practicalities of 
lite, - that is a preponderance of the 
evidence or if is not a case in court 
you might say everyone knows that 
s the kind of tning, but here we are 
Gealing with concepts of reasonable 
bt, concents of identifying people. 
I know that conspirators do not have to 
be identified, Sometimes they just 


or pernaps 


MR. ENDLER: 


THE COURT: 


MR. ENDLER: 


THE COURT: 
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No, your Honor. I think Pepe 


states that a conspiracy means two or 
more people joined together to do an 


unlawful act and when it is the 1955-- 


hink all the conspiracy has to require 
is that the two wno conspire or agree, 
they even have to anticipate or it has 
to be reasonably anticipated that their | 
conspiracy or wnat they are trying to 
do, violate 1955, reasonably they have 
to anticipate that three other people | 


than the two themselves, five people 


would be involved. I think we are talking 
about what is reasonable in this case or 


what could be reasonably anticipated as | 


Opposed to him saying -- 
They do say at Page 1137 where they 
Giscuss, look at, they say the district 
court utilized the corre:t standard in | 
determining whether or not the evidence 


provec a conspiracy. The district cou:t 


itated and then it goes on, it must be 


proven beyond a reasonable deutt 
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tT 
reached a common understanding witn one | 

| 
or more of the co-conspirators. It is | 
not necessary tnat a defendant be | 
‘amiliar with the identity of or all thd 
activities. It is necessary, however, 
the defendant must have contemplated 
that the overall venture which was the 
ect of the conspiracy would have at 
least five participants. They said 
although he used the standard in this 
case, he did not apply it. He used the 
correct standard but he did not apply 
it correctly. In this case they go on 
to say at 1132, - of course, it was a 
different statute that they were involved 


in the Second Circuit in the Alessandro | 


The findings of fact that the court 
in finding Dejacamo guilty on the 
cor spiracy count were that the court 
found that Dejacamo was aware of the 
participation of himself, Pepe, Carluccl| 


uw 


and Nyland. Pepe !.ad an arrangement 


Aitn an individual other than one of tne 


amed defendants 


pursuant to whic 
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ivead line information. ere 
jaca eccived his lines from Pepe 
ing his mmunication with 
3 , said nothing to indicate that 


that Pepe received his lines from an 
Outside source, so it really seems to 
me if your argument in this case is 


similar to that made by the Government 


in the Pepe case -- 

MP, ENDLER: One distinction, I believe, your 
lonor. 

VHE COURT: That Mr. Todaro you claim is the 


source of the line. In that case they 


claim some unknown person was the source 


ae) 
HH 


MR. =SNDLER: Yes, your Honor, and I think 1 
read the Pepe case right, I think at 


trial the Government only proved four 


and tried to allege this other unknown 


dbut I think in our case we know indepen- 


Gently once ayain of what the defendant 
‘(mows that there were all these support 
reople, the writers, the people getting 


the anartment, the people who tatulated 


fo. 


rne YOoOoKS, tne dooKKeepers, people who 


lected the slips. 


individual but there was no indicati 


AUT 


that this information was ever transmitted 
t - Dejacamo. 
» £NDL The only thing I can say as to 
jirectly imputing the existerve of a 
ourcth person to Mr. Todaro is the 


conversation about Desi. 


Lam 


do not think , 
that can be read as a bettor 


Ts You mean cne eference to this 


= 
3 
ras 
D 
+ 
» 
| 
QQ 
re 
a 
+ 
ct 
. 
wo 
=] 
oO 
oO 
w 
$ 
m 
) 
rz 
> 
co 
re} 


Say that he was someone who conducted, 


MR. ENDLER: Yo Honor, I think a person whc 
writ for the book and even if he PF 
rites for a few days can come under the 
fefinition of 1955. I think if you have 
ive people -- | 


| 
COURT: You have fifty tapes there and the | 
| 


MR, 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


mposite, your H 
Even in the 

ad all this othe 

ve some, - well 
ana his name is 
ou are going to 

who i n € senti 
We are back agai 


4¢ 
one 


charge in a case like this. ihat is the 
difference If this -- 

Yes, your Honor, 

eally according to Mr. Fahringer's 
tneory this puts a heavier burden to 
prove conspiracy than it does -- 

The substantive. 

‘ 


y they are t 

NO. 

If ¢t y are 
rule -- 

Yes, sir. 

And Pinxertc 


lave 


conspiracy 
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substantive count the 
Government <¢ not have to prove the 
defendant 
well, when say the other five, he 
Joesn't know, he doesn't have to know, 
on't nave 
five people "x" doing this, "y" 
ing this. I think under 
the conspiracy count or the conspiracy 
count charging f 55 the 
jovernment does have to show or the 


burden is that he conspired with one 


at least one other 


reasonably .oresee us 


five people, himself and the othe 


others or just five people to accomplish 


this is the Ianel11 


case that was 

recently where y 
conspire with someone to accomp 
nd and if it contemplates 
five people a: 2 overt 


then that cri 
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THE COURT: You see here Congress said there 
must be at least five. 


iA 


~NDLER: Yes, your Honor. 


JHE COURT: They had a purpose here which was 
noc to get into just a lot of miror 
wagering, but to get into wagering of 
Substance so they set the line at either 


ove> thirty days or more than $2,000 


in any one day. 


MR. ENDLER: yes, your Honor. 


THE COURT: 


If you are right, if you can jus 


Say conzioiracy is just the general 


knowledge of the participants, that eal 
must be five or more persons, then the re| 
would really be no diffcr nce between 
the conspiratorial act and *% substantive 
act. 
MR, ENDLER: Well, your Honor, I think in the 
Substantive act or if we may refer to the 
substantive count, your Honor, I think 
that the five people and the tnirty day 
or $2,000 etenent, that alternative, 
is purely a jurisdictional element as 
you said, because Congress said we keep 


on certain large scale, shall I say, 
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gambling operations, a 


picking up every person 


wnere we said these are 
che crimes or criminal activities 
we want to 
operation 
that has 
or $2,000 a 
Substantive count as 
conspiracy, the Government's 
4t shows that, 
a line, we do not have to prove that 
he knows Mr. Zak taking bets or 

we show that five 

people had a part in this operation, 


albeit they did not know about each other's 


I think one o. these < seems 
to me they make a very solid argument 
that under your theory when jou get into 
the lay-off 


Yes, your Honor, 


| 

| 

And you cannot operate a booxma!:ing| 
| 


business unless you can lay off so that 
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then you get the fellow who is simply, 
maybe he just has, - maybe he is ina 

plant and it is almost a hobby with him 
and he takes bets mayode from about half | 


a dozen people a day and he phones then | 


‘ 


in to some bookmaker and maybe he gets 
a little bonus once in a while, you know, 
a little percentage. Every one of those 
fellows is part of the business under 
your theory, he doesn't have to know. 

Of course, there is more than five people 
in that operation becarse the bookmaker 
could not exist just on his business 
alone. 

Sure, 

He would nave to have more people 
like that involved. 

yes, your Honor, 

So that then everyone who takes a 
bet and does it in a regular fashion is 
covered according to your theory and thalt 

| 
was not the congressional point at all. | 

If I may, your Honor, in you: hypo- 


thetical with the man at the plant, say, 


accepts 2ight or nine bets and calis 
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it 
that person at the 


witer and he isa part 


gambling business. I mean if this isn't 
a one-shot deal, 
once and never ag 

that is 


I think that is 


| 
| 
j 
| 
| 
| 


person, 
an accommodation 


five friends and he just is the 


he makes the 
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call and when he gets the vet he Says 
"Ten on Notre Dame and seven or five on 
UCLA", so that everybody, everyone is 
covered, | 


distinction 


is the man »! s up and say, four 
of his friends ere there and he s 
"non't worry, I will place your bets 
for you", and he places the four bets, 
I think that the distinction between 
that and the man who goes out and solicits 
bets, calls in and gets paid f 
commission. 
How do you know Desi got anything? 
Because if he was strictly a bettos, 
would not worry that he took the 
and called him the favorite. 
right. I think that on either | 


view of this, whether it is the same 


evidence needed or whether or not that | 
| 


‘ov have t - show that Todaro knew under | 
senspiracy that there were at least | 
ve others involved, I will grant the 


notion to the conspiracy count and 


dismiss the cnurge on the conspiracy 
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count. 

I will reserve decision on the 
other two counts, Counts 2 and Count 3 
and they will be submitted to the jury. 


we have the question of requests to 


charge. Why don't we take up the 
Government's first. Do you have yours 
there, Mr. Fahringer? 

MR. FAHRGINER: yes, I do, Judge. You mean the | 


Government's copy? | 


THE COURT: yes. 
MR, FAHRINGER: All right. | 
THE COURT: Why don't we leaf through these and 


you tc1l mewmen you object. 
MR, FAHRINGER: I certainly will, your Honor, 
THE COURT: There is some language here that I | 
have difficulty with. Otherwise I wilJ 


assume that you have no objection, 


Number 1, Number 2, Number 3, you have 


an additional submission ae co the word 
"conduct". 

MR. ENDZER: Yes, your Honor, 

THE COURT: You want me to charge as you have 
requested in your motion? 


MR. ENDLER: yes, your Honor, J have three adde 


@ 


\ 


& 


An dar Ee OEE CR UE RR an ee ee een noe 


roe 


THE COURT: 


MR. ENDLER: 


THE COURT: 


MR, FAHRINGER: 


MR, ENDLER: 


MR, PAHKINGER: 


THE COURT: 
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in nere, 

I do not see that language in your 
proposed charge, 

yes, your Honor, if I may I will 
pick out the page where I -- 

As it 1s stated in Request Number 
3,do0 you have any objection to that, mr || 
Fahringer? 


No, your Honor. I think our dispute 


| 


| 
is going to arise when we get into this | 


Quarrel we have had before on "conduct" 


| 
j 


on the refined term, 

Your Honor, my request for "conduct!" 
is in Charge 8 where I put what is 
exactly in the motion. It is in Charge 8 
and it starts at the bottom of the page 


and goes on to Page 2 of Charge 8, our 


request to Charge 8, 


I ama little puzzlea. You see, the 


facts inthis case are much different 


from the Purks case, 


Yes, they are, your Honor. 


In the Purks case there was concern 


about the use of the word "conduct" 
because there some individuais were | 
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clearly day employees, they came inad 
just, - they were clerks, they processed 


the numbers as they came in. In that 


case certainly the facts in that case, 


it seems to me that I was absolutely 


correct when you use the word "conduct" | 


along with the other words of the 
e. It cannot mean in any usage, 

English usage at all to .»ze that it is 
a servile person Oo is doin, the most 
lowly task in the whole operation, 
especially when you consider that 
language along with the language of 
Congress. Here I do not know what the 
difference is because you say it is not 
referred to as customers or players who | 
merely patronize. The word "conduct" 
means to carry on and it refers to both | 
high-level bosses and street-level 
employees. In this case if you are 
correct in your argument, Mr. Todaro 
certainly cannot be one of the lowly 
employees in the organization. 

MR, ENDLER: No, your Honor, 


THE COURT: Because his word was because of his 


MR. ENDLER: 


THE COURT: 


MR, ENDLER: 


THE COURT: 


MR, ENDLER: 


THE COURT: 


MR, ENDLER: 
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g000 judgment or for whatever reason 
was, you claim, wage listened to very, 


very carefully by Mr. Castellani and 


others and followed. 
Yes, your Honor, 


Almost without exception. You Say | 
it includes all levels of personnel 
who participated inthe operation of an 
illegal gambling operation regardless 
of now minor their roles or whether they 
might be described as collectors, agentd, 
runners, clerks, office workers, Going 
that far it seems to me that it just 
would not apply to the facts in this 
case, would it, as far as Mr. Todaro 
is concerned. 

Well,it would and it wouldn't, 
your Honor, 

He wasn't a collector. 

No. 

He was not a runner, an agent, a 
clerk, office worker. I cannot see how 
that language could apply to nim at all. 


well, not to him, your Honor, bet 


ve ust, - we rave to p we thers } 


THE 


FAHRINGER: 


COURT: 


ENDLER: 


COURT: 


733 


Gover:.ment’s Proposed Requests to Charge. 


five people. A 


tabulated the be 


we allege maybe Mr. Todar 


runner or 


four other 


a mere 


xrker or employee and | 


ae) 


clerk, we 


people were still somehow involved in 
one of these positions of boss, agent, 
runner, clerk, et cetera. 


You want to look at the congressional 


history there, legislative history. 


Intent was to include all those wno 


participated in the operation regardl 


ess| 


of hew minor their roles or whether or 
not they can be labeled agents, runners, 
independent contractors and the like 


and to exclude oniy customers. 


Your’ Honor -- 
In the Becker case, what was the 
charge given in the Becker case? Do you 
| 
have that here’? 
The charge to the ry, your Honor 


Right. You cite this as ; Is 
this the charge siven in Becre 
ell, not ir ull, ) mor, 


THE 


MR, 


THE 


MR, 


COUR’. : 


ENDLER: 


COURT: 


EWDLER: 


O'KEEFE: 


FPAHRINGER: 


COURT: 


PAHRINGER: 
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Part of Charge was drafted but the 
bottom part where we ¢et down to the 
iord “conduct", starting at the very 
bottom of the page, the paragraph 
Now" through the end on Page 2. 


Then it continues on "How minor 


the roles, whether they be described 


as collectors, agents, runners, clerks 


office workers, employees", right? 


Did 1t include independent contractors 
who provide necessary services? I would 
be surprised if it included that because 


if a person is an independent contracton, 


he is not part of the business. 
May I just refer to Mr. O'Keefe. 
In that case 
except for the two runners. 
I tried the Becker case, Judge. 


I know that. 


And it was vacated by the United 

- . vey Co 9 F mnrion 
ites upreme Court 4i 4 MENTION 

c mnose nN ial "a Ag =} 

L ppose a ent 445 DE Mad g 
it was vacate ° flacle this autno 
but th e is ne quest! in t or 


everybody pled guilty 
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Circuit they committed themselves, but 
- 


I don't rememper that independent 


contractor language. They did use, you 


| 
| 
Honor, in the “te -3e, Judge Wweinfeld 


charged the jury and 
level 
but I have to refresh my r lie 
a matter of fact, I 
“collectors, agents, 


runners, clerks, office workers, | 


I don't recall that collec¢ 
labels. 


you have the 


I don't, your Hon 
I do, your Honor, 5s snt be 
able to get that for you. [ have that 
cases and points, the actual avee.' 
| 
so that I would be happy to. 
Wwe will take a look at it. I think 
s the ordinary use of the 
sh Janguage, I think it makes the 


ing ridiculous. On the other 


if Judge welnfeld charged it in 
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heard the argument and tock it up and 
then there are other cases which seer 


to follow better in other circuits 


2 


>, Hunter, 
yes, your 
ana Neese,. 


THE COURT: Palmer and Nees All right. Let | 
S continue with the others, the other 


proposed charges. Number 3. On 3I 


do not think I am going to review on 


Number 3. 

You have heard testimony that Steve 
Castellani and s rth. I think I am 
“eoing to leave e fact situati 


both of you are going to be able to sum 


| 
| 


up in detail and [ do not think I am 

soins to review the facts again. Is that 

areeable to you, Mr. Fahringer? 
PAHRINGER: certainly is, your Honor, 


think that 


tnat would be out, 


| 
| 
| 
| 
| 
important. Number 5 has to do | 
| 


Honor, 
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THE COURT: 


Se 4ea ris AANan4 ef 
Number 6 is out, conspiracy. 7 


as some of this may be ~epetitious as 
to wnat went on in the first, but I 
would think it is certainly in order. 

MR, FAHRINGER: Are you looking at 8, your Honor? 

THE COURT: I am looking at /. 

MR. FAHRINGER: Oh, I am sorry. 

THE COURT: I said the first paragraph of 7 
would go out. 

MR. FAHRINGER: 411 right. 

THE COURT: And part of the rest of it may be 

epetitious but it would seem to be in 


oréer., jie will reserve on 3 so that we 


© 
a) 
3 


luok at the Pecker case. 


MR, FAHRiAGER: Pine. 


LOURT: Ana the others. I think I am going 


THE 


to give a broader definition of "conduct|" 
than I gave in Purks. It seems to me 
that my view is tne minority view here, 
Mr. Fahringer, and I should tr’ to 
adopt a charge to tare into a >t uhat! 


the Appellate Courts say. Number 9, a 


far as charging that, ; nt Felj 


‘as 


MR, FAHRINGER: 
MR. ENDLER: 
THE COURT: 


MR. FAHRINGER: 


THE COURT: 


s 


FAARINGER: 


THE CQURT: 
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authorized to make a search, is that a | 
direction or, I guess we had the search | 
warrant read, right? | 
Yes. | 
Yes, your Honor. | 
I would think that 9 is in order. 
Except, Judge, will you hear me * 
a snoment ? | 
Surely. That is what I want. 
Judge on the fourth paragraph I 
ha’ > serious quarrel with the last 
sentence, "intent" in this regard means 
only that the defendant acted voluntarily 
and not by accident and at the time of 
his actions that he mew or reasonably 
believed that a search and seizure was 
about to occur. That is contrary to the 
Gibbons case, your Honor, which is 


really the only Appellate authority I 


know governing this section and it flies 
right in the face of Scienter nena 
and you. really have that in the third 
paragraph too, tiie last line in the 


third part of the third paragraph. 


| 
| 
| 
| 
| 


I looxed at the Appellate review f 


ee 


MR. FAHRINGER: 


THE COUr7 


THE COURT: 


MR, PAHRINGER: 
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Gibbons and that did not seem to be 
very helpful because it did no. have 
much background, 

Wheat they did do is, of course, 
they affirmed the decision and to that 
extent I think they have endorsed it, | 
your Honor, | 

Mr. Endler, you know you can prove | 
guilt beyond a reasonable doubt by 
circumstantial evidence, but is it corr 
that we say ‘hat he reasonably believed 
that a search arid seizure was about to | 
occur? | 

Well, your Honor, as I stated this 
morning, I think the standard is that 
ne either knew or reasonably should havel 
known and if ycur Honor wants to change 
that ne knew or reasonably should have 
know, | 
| 

Reasonably should have known takes | 
another step away from reasonably to 


believe, but you do not ask ne to 


ict 


charge reasonably should have known, 
Of course, your Honor, I wonder in 


that Atuation we have, of course, sor. 


THE 


MR, 


MR, 


MR. 


MR, 


THE 


MR, 


THE 


COURT: 


FAHRINGER: 


COURT: 


FAHRINGER: 


ENDLER: 


FAHRINGER: 


PAHRINGER: 
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very specific requests. 

I will just reserve. 

I appreciate that until we can 
argue mine a little bit. 

Number 10, I would think that is 
in order, 11, direct and circumstantia 
evidence, all right. This is example 
of circumstantial evidence, part of ll. 
I believe the jury does know that the 
witnesses have testified with immunity, 
rignt? 

Yes, Judge, they do. 

I think, your Honor, it was only 
brought out ith Mr. Steve Castellani. 
I don't think it was brought out with 
Mr. Anthony Castellani. 

I thought, but I may be wrong, 
that I asked that. 


At any rate, they are accomplices 


too, 

Of course, your Honor, I aon't 
think that 1s necessarily so. 

I am not going to say "accomplice", 


I am going to say witnesses such as 


we. Castellani are those that you must | 
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| 
listen and consider their testimony wit 


great care and caution and only receive 
it after careful scrutiny. 

MR, FAHRINCER: Your Honor, from mv standpoint, I 
may not want that charge in this case 
unless you feel obliged to give it 
because you can see the nosture of my 
case is a little different, Certainly 
my interest would be that they never be 
labeled as co-conspirators or accomplice|s 
or anything. My argument is that we 
nad nothing to do with them and I am 
hoping you will hear me on that at the 
appropriate time, Judge. 

THE COURT: All right. Number 14, that seems 
to be in order, 

MR. FAHRINGER: “ncidentally, your Honor, I am 
looking quickly at Number 13 just before 


| 
we get by chat. That does say in essence 


that it is only opinion and that they 
are free to accept it or reject it, I 
belicve, doesn't it, - yes, OKay, yes. 


THE COURT: 13 1s all right. 


On befendant's requests, Number 1, 


T would think is in order, 


THE COURT: 


MR, FAHRINGER: 


’ THE COURT: 


MR, rAHRINGER: 


MR. ENDLER: 
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Your Honor, Number 1 in wie first 
paragraph, I don't see the need for the 
last sentence, "An indictment is an 
accusation made by the grand jury after 
hearing only one side of the case and 
such witnesses as the prosecutor choose 
to call, the defense counsel not permit 
ted to and do not appear before the 
grand jury". 

It certainly is a correct c suatement 
of fucts. 

That charge wa giver in those 
cases, your Honor, 

I think i will give it. Even thou 
you keep saying to a jury that an indict 
ment 1s not ¢.iuence, yet they say 
"Look ne people, how could they vote 
an indictment unless there was something 
there". Number 2 I have given, and 
Number 3. Number 4, I suppose, is 
similar to the Government's charge. 

Yes,I think it is. 

Your Honor, with Charge 4, I would 


have a dispute with Paragraph 5, well, 


inde:.ted Paragraph 5, because the 
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conspiracy count is no longer her , 
This would, of course, refer to Count 2, 
the substantive count, and Ican see 
that there is no doubt we have to show 
that he participated willfully, inten- 
tionally, unlawfully with guilty know- 
ledge, what have you, but now when we 
say with criminal intent to violate the ' 
statute, that implies that we have to 
show he knew there were four other 
people, $2,000 a day, thirty days, and 
I think -- 

MR, FAHRINGER: I don't suggest that, Judge, but 
you know I certainly don't wart to lose 
the concept that there is a specific 
criminal intent. 

THE COURT: Yes. 

MR. FAHRINGER: Ara the mere fact of giving a line 
doesn't make him guilty. 


THE COURT: Certainly specific intent to viola 


the law. On definition of "conduct", 
Number 5, was this similer to the charg 
given in Purks? 

MR, FAHRINGER: Yes, Judge, it was, ard of course, 


this is the one Judge Burke gave in 
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Fiorella. 
THE COURT: Anyone else given this besides 
Judges Burke or Curtin? 


MR, FA!RINGER: I don't know, your Honor. There 


} are some in New York City, but the only 
other ones I have had experience with 


you have not given, but, your Honor, 


I think the last paragraph really isn't | 
that bad. That "conduct" there, you kndw 
that means more than just to work It | 
means more tnan just to be associated 


with it and I thnk, you mow, you put | 


: your finger on it in that this is a 
unique case in the sense that you 
commented a little while ago that we 
are not talking about people who are 
working eight hours a day or six hours 
a day writing in an office or tallying 
sheets, and to that extent, I would like 
to give some thought to this matter 
tecause first of all you have, I think, 
a limited part of it. I mean technicall 
he may consider it very importent but 


it is a three-minute call on one day, 


you know, so tnat I think the jury reall 
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inether that kind of conduct comes 
within the @efinition, and I don't thin: 
the low-level employees or high-level 
employees is suitable at all in 

case because you are really not 

about an employee 


THE COURT: Of course, a man, you would agree 


sith me, Mr. Fahringer, that an executive 


who would say, "Mr. Castellani, we will | 


take no", - evidently there were no 
hockey bets taken here that I can sce, 
No. 
Someone made a decision to say 
"ze shall take no hockey bets", and the 
employees may say "A lot of action there!", 
and then "We shall take no hockey bets". 
{ 
That would be a five-second si a ar 
but if they did not take any hockey bets|, 
no question about it. 


MR, FAHRINGER: No question about it. 


THE COURT: That he is in charge. 


MR, FAHRINGER: That is right, and, of course, the 
example you give is a compelling one 


and you have a proprietary interest and 


THE COURT: 


MR, FAHRINGER: 


746 
Defendart’s Proposed Requests to Charge. 


you have a mane;.2r and everything else 


but, your Honor, take this comparison | 
if you will for just a moment, I poe 
you get into the situation of a person 
who rents the apartment, you know, or 
the telephone company may have some | 


suspicion because there is three numbers 


in one epartment and I think, you know, | 


we are getting close to that. Now did | 


| 


| 
Congress intend, you know, Julia Martin 


who went out and made a call to New York 
or lect her apartment be used, would she 
be a type of person that would be a 
contemplated -- 

He would? 

They obviously chose not to indict 
her, but the fact is, and I would iike 
to see, your Honor, it would be my 


ambition, a "conducting" definition 


structured along these lines is whether 
tnis kind of activity which is clearly 
not proprietary in any sense of the word 


you know, and to that extent I would 11k 


you to consider this. Obviously I 


suppose a lot of pecple can be associate 
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in one way oc another with an illegal } 
gambling operation and not cor within 
Section 1955. I would think a guy wno 
came in every nicht and cleaned tne 
place up on kind of an independent basi 
and just so the next day when they came 
in it was ready for use, I can see how 
a court might conclude that Ccngress 
never contemplated bringing him in, he | 
is not in the gambling business, he is 
not accepting wagers, he is not tabulating, 
he ig not Going anything, and what I 
think is really unique about this is whak 
you raised today and I never thought of 
it in this concept, that you aré supply ihe 
information and you are not participating 

| 
4n accepting the wagers, making the wagers, 
anything of that sort, even tabulating | 
the work, running the sheets or doing | 
anything else. What you are doing is 
giving them information that they can 
get someplace else, bit they are getti. 3) 
it from you and I think that reaily vista 


4t unique and you know when you read the 


Thomas case and the Gudzik case, you kno 
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they say in there that there 


some talk about whether just a line 


would be enough, but of course here 
have the laying off of bets between 
bookmaking operations, >ut I wonder 

the Pure case, and I know you have 
resolved this or at least you have 
reserved decision on it, - we are going 
to go to the jury with it, but to that 
extent I think some extra thought has 
to be given to the word "conduct" so 
that we don't mislead the jury. Judgment, 
it seems to me here they have to make 


in terms of "conduct" because obviously 


' 
we don't come within management, super- 


vision or anything else and again, we 

are dealing with this expensive term of 
"conduct", Whether the activity is such, 
being clearly non-proprietary and not 
belng involveG in any way 

wagering of tusiness, does 

cone within this statute. He is associ- 
ated in the sense a person who rents an 
apavtment, sunpiies 


will 
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bring in the New York Post and say 
"Here is the line", does that person 
come within the reach of the statute. 
de have, incidentally, your Honor, a 
Supplemental request that only has two | 
or three, but I tnought because these 
were preparec before we heard the last | 
day's proof and while we are on this | 
subject, Judge, let me hand this up to 
you because it deals directly with the 
"conducting". I will give you a copy. 


If you will look at Request Number 32, 


"Before you can find the defenant sachent 


business as defined by Section 1955, you 


must be convinced beyond a reasonable 


| 
| 

Todarc conducted an unlawful gambling 
| 


Goubt that he regularly and_unjawfully 
Supplied an essential and an illegal 
service to a gambling business as 

defined by 1955. Further, in judging 
whether the defendant unlawfully furnished 
aline to this allegedly illegal gambling 
operation, you may consider the followi 


facts, that the alleged gambling operation--" 
THE COURT: I can read, Mr. Fahringer. 
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FAHRINGER: I am sorry, your Honor. 

COURT: let us do this, why don't we just 
defer this, 

FAHRINGER: Okay. 

» COURT: Until later and move on 

Number 6 we will defer, 

FPAHRINGER: All right. 

COURT: ¥ ", 7. I think that 7 
there is nothing -- 

FAHRINGER: Realty not much more, 

COURT: Not much differen: from your 
requested 7. 

No, your Honor, very small. 


Just putting it around the o .e: 


Yes, just a few words here and 
there, but basically the came. 

The same is true of 8, definition 
of finance, manage and so forth. 


FAHRINGER: I think 9 may be important to me, 


that if you would, please. 
The prosecution must prove beyond 
a reasonable doubt that five or more 


persons conducted, financed, managed, 


| 
your Honor. I would like you to - 
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supervised or directed. If you weve 
to find five individuals only conducting 
part of the business -- 

You know that language in the 
Statute says as far as conduct, manage, 
supervise and finance, it says all of 
the gambling business. When it gets to 
own, then ic changes to all or part of. 
Your Honor, I would 11 to think that 
Congres:. what Congress meant there 
was that the people who were involved 
have to be involved in all of the 
business. I am not suggesting for a 
moment, your Honor, that an individual 
has to do everything in the business 
but that wnat has tc be shown is that 
the activity is such that it 1s, - wnat 

hou r say, - involves - 

It says, "whoever conducts, finances, 
manages, supervis?s, Girects or owns all 
or part of an illegal gambling business” 


FAHRINGER: Punt, your Honor -- 


COURT: You say that the words "conducts, 


finances, manages, supervises and directs" 


refers to the word "all" and "owns" only 
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refers to part? 


MR, 


FAHRINGER: Yes. AS a matter of fact, your 


Honor, I will tell you how this came 


about. Candidiy, Judge Burke in the 


Fiorella case was the one who announced | 


that. He said, as I read the statute, | 


"owns", I never advanced that. Judge 


Burke said "It is clear to me that owning 
| 


can be all or part of but the otner 


four words", - I don't have the statute | 
in front of me now, but he was of cne 
distinct imprescion modified the entire 
gambling business, but a person could 
have just a small interest in a —-nbling 
business and still be an Owner, whereas 
the other really would have to be full 
time is the conciusion he reached. 

TH COURT: I agreed with Judge Burke on his 
use of language a minute ago, but here 
I must say I do not agree. I can see 
now you can argue. I do not even know 
f« you can argue, “Whoever conducts", 
T would think 1f that was the intent that 


oa 


they wouleé have made it into two 


sentences, 


FAH2 INGER: 


FAHRINGER: 


COURT: 


FAHRINGER: 


THE 


MR. FAHRINGER: 
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separated with “or", 
your Honor, from the rest of the words? 

It has to be. Otherwise then 
would say "Whoever conducts, finances, 
manages, supervises, directs, owns", 

"And owns", 

It does not say 

"or owns", 

What I mean is, your Honor, it 
seems, - you know, Judge Burke's 
reasoning I think is incisive. ‘Jnat he 
says is they could have made it "ana" 
and then all five words would have 
modified the 

Then you would say that you would 
have to show that all the words would 
have to be proven as to each, 

Judge, what he said was this, that 
the first four words, conducting has to 
be a full-time, apply t > whole type 

thing, not meaning you do everything 

cnow, it can't be a part- 

thing, but on tne "owning", obviov 
could 


manage 


| 
sty 
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| 
2 mon! 
- mae 


manaced 2 
lace wnere they had a card 
which is only part of a business, 
- because tne p: eds might have 
been handled 
MR.FAHRINGER: 


THE COURT: ) u have any other 


FAHRINGER: No, Judge. 
COURT: I think 
charge that. umber 
FAHRINGER: 10 you are at, your Honor? 
THE COURT: We are at 10, your participation, 
MR. ENDLER: Your Honor, 6:7 


THE COURT: I be pé ° the "conducth 


| 
| 
| 


ENDLER: Definition. 


Yes, and, J 
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my COURT. 
2 VU. 
wo TATED 
MIL. ‘repens 


Government's theory I don't know 


he means when he says "ministerial 


yes, your Honor. 
nat about this 


Uanor 
O 


under 


the 


what 


services", but I would think that a 


Salary employee at least of the 


Ou 


of 


THE COURT: 


“(R. FAHRINGER: 
THE COURT 
Nu 
MR. ENDLER 
Tt COURT: 
R, ENDLER 
THE COURT 
R. ENDLER: 
THE COURT 
MR, FAHRINGER 
th 


isiness 


"conduct". 


Why don't I defer 


ok at "conducting", 
similar 
yes, your Honor, 
Conspiracy would 


Conspiracy would 


Yes, because 


would come under the 


to 


we wil 


this until 

Number 11, 
your charge. 
now 


be out. 


now be out. 


right. 


mber ie. 
And 13, your Honor, 
And 13. 
And 14, 
And 14 and 15. 
15A. 
15A would be out, 
I think, 
e conspiracy. 


1 have 


Anat 
defi 


nitio 


Judge, that is a part of 


covered 


pane. ae 
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MR, FAHRINCER: 
MR. ENDLER: 


MR. FAHRINGER: 


THE COURT: 


MR. ENDLER: 


THE COURT: 


- FAHRINGER: 


THE COURT: 


MR, FAHRINGER: 


THE COURT: 


that. 


yes, 

Yes, and 15A, | 

Judge, that is the Pepe charge nial 
conspiracy, your Honor, on 15A also. 

Yes..16, is it necessary, whether 
they shared in the profits and losses? 

No, your Honor, 

What if he is paia Just a salary? 

Well, Judge, you know 1” you might | 
this will fit in with "conducting" I 
think too, and if you might just take 
a look at the Gudzik case, that is where| 
they talk just about giving the line, 
whether that is enough, 

That 1s where they say just giving 
the line would not be enough, 

Right. 

But the thing we were talking about 


| 
this morning where TI wa: concerned about- 


| 
Yes. 
People who are, let us say, infeor- 


mational line givers such as Sport writer 


++ 


and olners, Stan Baron, 


I would think, your Honor, from the 
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Pepe case though 
finding of fact inere 


-ssentlal and necessary 


ALI DT NC 
FAHRINGE 
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Here it is. I think it was in 


Thomas. 


FAHRINGER: Yes. 


COURT: 


FAHRINGER: 


ENDLER: you Honor ru 
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information from the New York 


those | 


Baron 


announcer 
hurt ina 
I think it should 


of the operation. 


Can I defer the 


words 


tomorrow but at some point 


+ 
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No. 


Gibbons 
ecific mowledge 
that there was outstanding 
Endler, th 
Government 


that he knew there 


either ti! knew, 
or if we can't sho 


Knowledge, that 
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the punishme 
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search warrant supportin: tr Lent 
to take it. If there '¢ me 
Knowledge on his part, uU Know, I don't 
know how he has violated the law and I 
think the statute would be unconstituttiadn: 
if it didn't have that requirement. I 
think vidence, i , 1s quite 
gdifferent, a difi nt consideration, 
THE C Let me defer on that. Certaini 
he has, as far a o, Ire to testify, 
that is correct, xpert tes ; , 
certainly. Number 25, again I think 
that that is correct, mn your supple- 
mental requests to charge -- 
R, Yes, 
THE COURT: Again this has to do with -- 
« FAHRINGER Yes, 
THE COURT: rount 3. 
MR, FAHRINGER: Your Honor, 30 I think poses a 


5 
~ 
Q 
+ 
° 
o 
=) 
® 
— 
| 
. 
4 
) 
~ 
& 
~ 
i 
© 
a 
r 
ct 


. 4 +) > 
onside hat. nat has to do with 
mentioning to t At that these t! 


two men got probation. I hope that 


THE COURT: I think there can be no obtection 
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to 30; ey are here to det mine sud 
or innocence of Mr. Todaro and whatever 


happened or wh ver the other indlv 
lid, that is a different matter enti 
I have no objection to 30. 
I woul ject to Paragraph ec, 
" Wer 47 +} 


your Honor, decause he Jurors oe 


that Steve Castellani and Anthony 


Castellani operated two separate and 


find that Steve had five or ore pe 
working for him and when we say that 
you know, when it savs you have to sh 


that both are one single operation 


, 
, he > 4 7aaA4 ° rT +> 
think that that is misleading. y 2 
5 “ 64 vw . er ‘ , 
that the law says if yo show live | 


ic ” , ar ad ' , 
it doe .n't matter which five and ev 
the jury says Anthony Castellani is 


one but there are six others, that is 


at troubles me i< nere has b-en ;s 
ich. about these two separste, - 
not harrce it dr ve ‘ if - t 
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would like the Court to address yourself 
to that wivuh them because ovi 1 t tn 
f us are going to argue ir I t 12 | 
tnat there were two peration here 


appreciate you are bing to instruct 
the that there be five e, 
t it seems t e in the unique acts = 
this ase, there has tc é ne 
in tion if they found there were 
two separate businesses here, ther 
perhaps y have to determine, you know, 
wno was in each one so that we are not 
left with the situation where you have 
got a conglomerate here of at least six 
seven people that are involved i 
gambling. There are separate enterprisep, 
There has been testimony to that effect. 
THE COURT: Mr. Endler, what if the jury finds | 
that the Anthony Castellani ion -- 


DL Yes, your Honor. You mean if they 
ind it was separate and distinct’ 


THE COURT: ompletely 


separate, } 
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have got Tony Casteilani accepting 
cets for his father, working at the same 
lecation where his father accepts bets, 
acc2?pting bets from his father. I think 
to get into this issue is purely a jury 
question and maybe they shcuia ie 
charged "You must determine", 

_ THE COURT: I will consider this, mr. Fahringen. 
You are going to have a chance to argue 
very, very empnatically that there were 


two separate operations. If there are 


two anc. they are separate, then <ate ress 
let us say whatever Mr. Giglia did, 
Anthony Castellani, could not be 
considered as to the other operation. 

MR, FPAHRINGER: All right, sure. 

THe COURT: And if they figured also what 
Antnony Castellani did, if they just did 
not believe the testimony -- 

MR, FAHRINGER: Judge, what I would like, you mignt 
Just keep your mind open on this, an 
instruction to the effect that there 
has been, you know, perhaps even a 
controversy here as to different enter- 


crises and, of course, you would have to 


wT OAtTIRM. 
MiG VUUNG: 


MR. FAHRINGER: 


MR. ENDLER: 
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aie ~ 


find five or more in one enterprise and 
if there were two separate enterprises 
here, then you would have to consider 
them independent. 


That is what I am 


searching for, as you know, Judge, I 


don't think we can tell the jury that ig 
the law. I think we made need some 
Judicial guidance there 

Of course, the law will be explained 
to them the other way around, that you 
must find that there were five. | 

And pernaps in one enterprise, as 
I think the statute provides. 

I think perhaps what we should do 
is meet again. I will look over your 
requests and before making a final 
ruling, we will take that up before you 


Sum up on Wednesday morning. 


There was one other request, 32 in | 


the supplemental request. 
That relates to Gibbons, your Honor, 
That relates to the other part of 

" 


sonducting"™, 


No, this relates to the line infor- 


ation, your Honor 
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MR. FAHRINGER: I beg your pardon. I am sorry. 
In the first paragraph when t. ey 
Say unlawfully supplied an essentially 
illegal service, your Honor, I would 
object to that and say unlawfully 
Supplied an sential service to this 
gambling business in that unlawfully 
and lllegally, - I object to the word 


"illegal" there, 


MR. FAHRINGER: Judge, I must tell you é I think 


that is, part of the problem, I think 
as a matter of practice telepnone 
companies, apartment people and people 
who are prima facie legitimate, don't 
eet pulled into these things as compared) 
tomnners, writers, is because they are 
really not involved in the illegal 

rise and what I would hope I wii 
be able to argue to this jury with 
authority from the Court is that i 

re to “ind nere tnat 


essential element, but number 
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oreaking the law 
my point and to 


illegality of it 


conspiracy by 


v 


under 


hat extent I think the 


nsider 
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a | 
i» 
ct 
~~ 
7 


necessary 


car, but it is not 


to drive the car 


of the 


distinction her 


o 


rvice or a necess: 


furtherance of? 


tne a nents. 


bank and I 
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O'KEEFE: Yes, sir. 


contract, the Becker charge? 


| 

| 

| 
COURT: Will you check up on this a 


O'KEEFE: Yes. 
COURT: I think that is -- 
O'KEEFE: I don't know, I had nothing to do | 
with that case outside of looking at it 
a littie bit. Mr. Fahringer actually 
argued that case and he argued it in 
the Second Circuit. inat I am saying is 
I don't know that this was ever : point 
in the argument and whether I can find it 
in case law. 
Judge, if you wou like me to, I 
could try to locate Judge Weinfeld's 
narge anddeliver it to you. we hada 
record on appeal. One is in New York 
and other other one is up 
think I can find it and I 
arrange to get it over to 
COURT: Fine. 
FAHRINGER: uds ould I ask one other thing? 
COURT: 


PAHRINGER: You know, I would like for you to 


take judicial notice of Section 225.15 


~ 
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Discussion. 
which is in that 
to take judicia2 


article but tnat has 


possession of flash 


for nim just to have flash 


may argue that. 


There 


MR. FAHRINGER 


Le SILAS 


flash paper. Now, 


that he 


property, whichever way 


want 


nat 
albeit a state offense put not 
was getting rid of 


that he had that haa 


de 


Recess. 


je don't have any 
mignt have been on it ei 


You see my 


makes 


flash paper illegal. I 


FAHRINGER: 


indictment migh 


be important beca of the pleas and 


immunity and wh 


reportin 


face 


FAHRINGER: 
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to seize, and the right to seize 
material, so that I think because of 


that, you have to strike out "reasonab1) 


believed". Mr. Fahringer, any comments 


on that? 

MR, } ( Well, your Honor, of course I am 
pleased with the instruction. I am 
looking at that last sentence the way 
it has been corrected and at the time 

knew that a search and seizure 
Of course, my 
would be that he knew they 
had authority or they had a search 
warrant. Obviously Mr. Endler can 
that because two policemen were 


premises and he may do so, that 


he knew arch was going to oc 
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Discussion. 
obviously, your Honor, he wouldn't be 
guilt of an offense. 

{I am not going to charge that he 
nust Know or he knew that the search 
warrant said "flash paper". We come to | 
the determination of how to charge on 
the line. The Government has some 


additional instructions that they propose. 


One of the factors that they can take 


into consideration is whether or not he | 


received payment for his services. I 
think that is a fact. I am not going to 
charge, - in supplemental request 

Number 2 some of thes are 
luportant in making up their determination 
but I am not voing ‘So tell them that they 
must find the defendant guilty. I | 
certainly would not say that, but I will 
tell them in determining under the charge 
which I will give as to defining "conduct", 
whether or not they can take the | 
ing factors, and these are ar.:cuments 
it is up to them to determine whether 


or not the fac wre developed whether 


Mr. Todaro did supply a line; 
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whether the line was an essential and 
necessary part of the activities of 
Mr. Castellani; whether or not 
paid for supplyirg the line and put it 
around the other way, that if they find 
that it was 
necessary, if 
general informational content which 
Mr. Castellani was receiving, then it 
would not indicate that he was one of 
the persons conducting, financing and 
so forth. 

MR. FAHRINGER: Your Honor, you are not 


"bookmaker's 


use the term 
No. I am 

maker's 

because the 
In saying this, this means that your 


request to charge Number 10, because I 


am going to give a more expanded 


conduct", M ra ringer, would 


given. That also means as far as the| 
details which we followed in the Purks 
and Fiorella cases in Number 6 will not 


| 


be given. Number 5 wiil not be given as 


COURT: 


FAHRIN 


COURT: 
COURT: 


Gr 


mm 


R: 
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requested. 
Number 16, I think that a factor 
in determining whether or not the 


defendant is, - whether or not he shared 


in he profits and losses of the businesg 


would be a factor. We are also going td 
say that if he was paid that is a facton. 

Number 17, certainly the first 

graph should be given and the second, 
violated state and feder 
as the remaining paragraph, 
am going to cover that but 
language. That will be covered. 

Number 20 i 
was provide the line and his providing 
the line was similar to the line provided 
by such services as newspapers, you are 
right, certainly. 

Your Honor, I would have no quarrel 
except for the two words "exchanged odds 
in, I think, the third line down, 

I think that is another vword, 

Your Honor, I have no objection. 

I do not think they used it here, 


"exchanged odds", 


783 
Discussion. 


FAHRINGER: you are 
can go out in all fairness. 
Because we \ here with sports. 


is sort of 


covered 


you have, 
I think I have covered 


enough so that we can begin summa - 


FAHRINGER: Ma) this time, y 
1 do this again 


er you have finished your charge, 


take exception to those I nave specifically 


requested in: written request and 
mental request and mark those. 
COURT: Why don't y do this; if you think 


oo 


cof anything further tha 


FAHRINGER: 
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the biackboard just in terms of the ions 
separate, youlmow, operations. 
had it brought over and I might ask 
for a few minutes between the two 
summations and I can pull 
right. 
Your Honor, one last 

we submitted this morning 

opy to Mr. Fahringer, a request for 
instruction to the jury of the absence 
cr your Honor's dismissal of Count 1. 


Would you 


a separate paper. 

Yes, your Honor, I am sorry. 

I will simply tell them that the 
-onspiracy charge is dismissed and the 

2as Lc j of no concern 
to them. They are just to concern 
themselves with the counts that are stil} 
here, | 
MR. FAHRINGER: One last matter, your Honor, and I 

don't expect there will be a problem 


witn t! ; think, you know, there 


| 
| 
Ought to be some limitation on rebuttal. | 
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Giscussed and may not be even though 


individually as you deliberpte 


the Govern- 
take a break 
then probably, a noontime break, and 


hear Mr. Fahringe 


Government is given opportunity 


listen 
car 
thought 


sues here, 


what they say about the witnesses and 


relate one to another, 


Remember, however, 
and 


find that what they 
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Summation by Mr. Endler. 


as you heard the ‘udge, as I re 


certain evidence and testimon: 
and as [I view this and ghiow ho 
relates to various charges, how 
something or doesn't pro some 
you should that you, 1 
emer f the fur" are the 
emen th ury, a! the 
judges of the facts in this cas 


while I am reviewing this evid 
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never J y contact with 
* 4 ” + aw tf {nee ~), 4 + | > > 
pric C ing nto 1 | las 
Tuesday have probably, Ia re, earda 
nore than you would want t hear in a 
1ifeti , but ladies and gentlemen, eve: 
tho this been an interestir é 
and maybe for some of you educaticnal, 
the time has now ome for us to 
on the issues and the charges veforse - 
» you will remember that this 
case involves two charges, tw rat. 
= 
arges and two separate imes. The , 
fir st cnarge ilies Ss that tr is of: ier 44! t 
{chard Toda onducted all or part 
an illegal gambling business. The 
sé nad charge, the second ime cl mes 
t this lant unlawfully destroyed 


its seizi by special a s of the 
Federal Bureau of Investigation. 
Specifically, the irst large tates 

that this defendant ichard Todar 
unlawfully did conduct an ilie;al 

- 44 et ms 4 + ‘ r 

umbiiny siness 1 C i 

"1 | er +o r o - as ‘ ‘ anda 
inl 11 sports boc aki: bu SS and 
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witn respect to this charge, you will 
reménver what amongst other things the 
evidence and testimony must show and 


prove to you. 


First, was this gambling business 
in violation } ‘ of the State, 
tne New York Laws. Second, was this 
gambling business or did it involve at 
least five or more people who either 


conducted, directed, financed, managed 


| 
or supervised all or part of the gambling 


business, and tnird, was this gambling 
business in substantially «© ntinuous 
operation for at least thirty days, or 
in the alternative, in any single day, 
regardless of which day, in any single 
day did the members or member of this 
gambling business, this bookmaking 
business accept at least $2,000 in gross! 
wagers, not profit, but did anyone accepk 
$2,000 in bets from one customer, from 
twenty customers, bettors, what heave are | 


The second charge states very 


briefly that this defendant Richard 


Todaro unlawfully destroyed certain 
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: ] 
property to prevent its seizure by 


Special Agent George Fellows of the 


Federal Bureau of Investigation who was 


there and then duly authorized tc search 
for that property, and the property | 
named in the indictment is flash paper, | 


Now I would like to review with 


you the testimony and some of the evidence 


12) 


you have heard with respect to each 
charge and probably the best place to 
begin that is right at the beginning, 
was there an illegal gambling business 
and if so, who was involved if anyone j 
and how long was the gambling business 
in operation; how many bets or wagers 
did they accept ina single day; what 


type d@ business was it, and finally, 


does this defendant Richard Todaro fit | 
| 


into this gambling business; did he play) 
a part in it; what role did he have in | 
it and if he did, what exactly did he | 
Go. The best place to start then is 
diu this gambling business in any single 
Gay, regardless of which, a cept more 


than $2,000 a day in gross wagers or 


| 
| 
| 
| 
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bets from customers. 
You will remember that Anthony 


Castellani testified here last week. 


He stated that on his best day, his best 
day ever he accepted maybe $200 in bets,| 


except for Derby Day it might have gone | 


as high as $500. However, ladies and 


gentlemen, you will also remember when 


I asked him, - that is, Anthony Castellani 


> 


if on Saturday, February 26, 1972 at 
7:09 p.m. "Did you accept a sports bet 
from Paul for $2,200 at the Ontario 
Street apartment" he answered "Yes, sir, 
| 
$2,200", | 
Ladies and gentlemen, you can read | 
the transcripts of the calls that are 
in evidence. On February 26, 1972 at 
1:08 p.m. Anthony Castellani accepts a 
bet from bettor "1-2-3" for $800. You 
will also remember the testimony of 
Steve Castellani, Anthony CasteZlani's | 
father. He testified here last Friday, | 


I believe. Mr. Castellani testified 


on his best day, his best day ever he 


accepted about three thousand to three 
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thousand five hundred dollars in 
He further stated that Richard 

Giglia's best day ever 
accepted abovt $3,000 


day and that his son An y 


Castellani, on Anthony Castellani'ts 


best day he accepted about two thousand 
to two tnousand five h 
wagers and finally, 


4 


the testimony of william 


Federal Bureau of 


Holmes sta 


surred, as they 


testifie 
What did 
Holmes stated lat 1 on his analysis 
was $3,700 - 


va8 $5,300 
| 
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on February 21st there was $3,500; on 
February 2end there was two thousand 
two hundred; on February e3rd there was 
three thousand three hundred; on February 
esth there was four thousand; on 
February 26th there was six thousand. 
Holmes testified he only had some twelve 
days of tape to listen to and on seven 
of those twelve days, seven out of 
twelve he stated that more than two 
thousand a day in bets was accepted, and 
you will remember Mr. Fanringer asked 
Mr. Holmes, "Mr, Holmes, did you separate 
Anthony Castellani's wagers or bets from 
Steve Castellani's". Mr. Holmes said 
"No, i didn't." 

Lect us do that now based on the 
evidence. You will remember Anthony 
Castellani stated on his best day except 


Ps 


for Derby Day he received about $200 in 


| 
| 


bets. Let us give Tonv CastejJlani the | 


benefit of a faulty memory. Let us give 


him a thousand dollars a day in gross 


wazers and gross bets. Now, subtracting; 


that thousand dollars Mr. Holmes! fissure 
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read as follows: 

Pebruary l16tn, two th Sar sever 
hundred; February 19th, four thousand | 
three hundred; February ist, two thcue 
sand five nundred; Februar cend, elev 

sndred; Februs 3rd, twot sand 
thre hundred; ebruary Sth, three 
thousand; Feo rv 26tn, five tnousand. 
n six six of the twelve the 
‘igures are still over, still in excess 


| ) 
You will also remembe from Mr, 
=Hajmes and Special Agent Hawley there 
was no electronic surveillance conducted 
at the Riverside News and, nor was 
there any on the phones if any at the 
iverside News Stand, nor at the phones 
at the Kenmore News Stand. These ‘Sig ures 
that I have just read do not flect 
and tney do not show a bets or an 


testified would come in the store and 
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Giglia, to Richard Giglia, to Sarge 
Sapienza, to Joe Sylvagnia, to Tony 


Castellani and to Steve Castellani. so 


there was $2,000 a Gay but were there 
five or more people involved itn this 
gambling business. 

You will remember once again Mr. 
Holmes testifiec. Mr. Holmes said that 
the tapes that he reviewed, the actual 
recorded tapes of this gambling business 
showed there was in excess of six. You 
will also remember Anthony Castellani's 
testimony. He testified, one, his 
father was a bookmaker who took bets at 
the Kenmore News Stand. Two, that 
Richard Giglia was his father's partner. 


He took bets at the Kenmore News Stand 


and he took bets over the Ontario Street 
phones, nree, that Tony Castellani 


himself used to work for his father at 


the stance taking bets and then later on | 


| 
at tne Ontario Street apartment takinr 


bets. Your, Jonn Zak took the norse bets, 

| 
the horse action at the Kenmore stand, | 
| 


Jonn Zak daily firured out tne norse 
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tne ousiness of bookmaking with Steve 


| 


Since they opened Niverside Stand back 
in '69 or '70. Four, John Zak took the 
horse bets. He called New York City 
Slips. Five, Sarge Sapienza took bets 
at the Kenmore Stand. Six, Julia Martini, 
she called New York City every day for 
Steve and Tony. She let them use her 
apartment and her phone. Seven, that 


Tony Casteliani and Sam Giglia laid off 


Giglia and Steve Castellani. Eight and 
nine, Steve Castellani and Richard 
Giglia laid off some of their betting 
action with two other bookmakers. There 
was an understanding with two other 
bookmakers in town who Mr. Steve Castellpni 
had forgotten their names on Friday, 
and ten, Richard J. Todaro, the defendant, 
gave the line information to the book- 
making business and came to the store anh 
got paid for it, so there are ten people, 
Now, you will also remember that 


the evidence must show you that this 


B03 
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ias five or more people, if it méde 
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wagers and it was ongoing for at least 
thirty days, let's look at the evidence 
as to the customers or the bettors, if 
any. 

You will remember that Anthon 


mayve two or three customers would call 
him on the telephone and you will 
remember when I asked Steve Castellani, 
"How many did you have, sir", he said, 
"I only had about ten or twelve", and 
you will also remember on Friday morning 
as I stood here and I read off a list 
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and then Mr. Castellani stated in 
response © my questioning after a short 
recess, "Back in '72 I, Steve Castellani), 


had about thirty-five bettors." His son 


805 


Summation by Mr. Endler. 


a * a e than the t + a * + 
nv aste i. ni te ¢} le j 2 
few e tna + P + eo” + + 
=a «+ V- 4 4 ‘ ae | + : a . 
t e astell ati Jt - ia « fy 
" heie 7 + te Py P - "t, 
es did cist Tt iste 
4 e+ ri. i ~ y 
usis oO! 14 4 ; 5 3 
. . 4 c ae ¢ 
. } pis as a9 
Seer + 4774- " 5 + +o wf 
2it0UC! ais mud a» ¢ . 4 eRe 
A w+ } aéte77 ] “+ - ‘ J wn 
® Antn ianli. i I 
4ifferent locations and at least t 
telepnones, Ontario Street and Te 
mo 4 ‘ ra T ne ce me ac n4-r 
ievarc, Lt is an as anet C 
° ¥ " a aa > ve yy ¥ re r hod Te 
ninety-five customers or bettors. |] 
accepted more thar ; in a 
-4y 4 1a 4 4+ t r ns ‘ r ra 
sin e day, ana it AS n pe ratio! 
8 . At ¢hH4 4 a coma wvoar 
in excess of thirty days some year ¢ 
« — al? a 44 ‘ » 4 
a year and lf, and it got its 1 
t{nformati , f nar 24 ANS 1 @™rAa ro 
in rmatior om |} nara iro, e 
al 
uc o 
wT T 7 > 2 > { e- mr 
uw, iw 1d wi Lefiy f 
vi Ou n anotner iar * tnis dooK-e 
ing 3] 5 € there reall 
aking ousi is. e ¢ Aily 
ans ¢ , - ‘ ’ «4 se n 
tw eparate ana istinct businesse 
i | 
} 
’ > P ’ o « 19ae4 | 
jas there aS : asteliani 


806 
Summation by Mr. Endler. 


completely separate and apart from his 
father Steve 
Now, in this case I ask you to usc 


your judgment and good common sense 


will remember first that Anthony 
Castellani testified they both accepted 
bets over the same phone in the same 
apartment at Ontario Street; that Tony 
Custellani accepted bets from both his 


customers, his father's customers and 


The composite tape shows that and 
Mr. Castellani testified to it. You wilf 
remember that both Steve Castellani and 
Anthony Castellani and Richard Giglia 
used the exact same line information, 
also on the tape; that Anthony Castellani 
said, "Each day I figured ovt the winners 
and the losers. I figured out my 
customers and I figured out my father's 
customers"; that Anthony Castellani 
testified, and I quote, "I had an under- 


} 
standing, an agreement with my father, 


I had an understanding with my father 
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losses these bets. 

Now, I do not dispute that certatr 
customers look to buy certain products 
from certain clerks when they go in a 
store. Certain customers build up a 


rapport with certain clerks. They lixe 


to be waited on by a certain person, 
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store at Henrerer's jou are still buying 


Henge.?2r's product. Tony Castellani 


testified it was one operation but two 


a) 
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mean by that statement". It is submitvep 
to you, ladies and gentlemen, from all 

the evidence, all the testimony when you 
placed a bet with Steve Castellani, when 
you placed it with Anthony Castellani . 


when you placec it with Richerd Giglia, | 


John Zak, Mr. Sylvagnia, Sam Giglia, 
all the rest, you placed a bt with one 
bookmaking office operated by the exact | 
same people, operated at the exact same | 
locations, financed and backed by the 
exact same people. 
You bought your product, the bet, | 
the chance to win or lose some money | 
| 
from one bookmaking operation, from 
Steve Castellani the father; from Anthony 
| 
Castellani the son; from Richard Giglia | 
| 
| 


the cousin; from Sam Giglia the brother,| 


| 


On the composite tape right here that | 
we heard in this courtroom on the 

exact same night just moments after 
Anthony Castellani receives the line 


informaticr from the defendant Richard 


Todaro, Tony Castellani and Richard 


Giglia give the exact same uine out to 
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all bettors, ail comers. 

Now, ac to the New York State laws, 
this afternoon or later on today sais: 1 
the Court will instruct you on the law | 
in this case. I believe the Court will 


instruct yo. on various New York State 


laws relating to gambling. It is 
submitted that based on the evidence weil 
the testimony you have heard in this | 
case the evidence shows that this | 
gambling operation, this bookmaking | 
business was in violation of the laws of 
New York State, but now we come to the 
real question, she real issve before us,| 
even though there might have been an 
illegal gambling business which might 
have existed out there back in '72 

exactly what did the defendant's part 
have in it, what did he do in this 


bookmaking business, if anything. 


The defendant gave the line infor- 


mation, the line information as Mr. 


Holmes said that was so vitally important, 


so essentiai and necessary to the 


existence of this business. 


——————————— 
PSO RI RT IU 
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Well, the question is then how do 
we know the defendant gave the line 


information. Well, first you will 


remember the defense stipulates that the 
defendant's voice, Richard Todaro's 
voice is on that tape. 

Now, the second is then weli, how 
do we know what those calls are, what are 
in those calls even thovgh it is the 
defendant!s voice, what are those calls. 
You remember I asked Steve Castellani ang 


I read to him his call and I said to himi, 


"what is that", and he said, "That is 


the line coming in". 

I asked Tony Castellani about his 
six or seven calls on there with the 
defendant and "Wnat are those, sir", 
and "Well, that is the line coming in", 
and William Holmes, I went through all 
ten calls of the defendant with Mr. Holmes, 


all ten. The person and those cails 


that the defense stipulates as the | 
defendant Richard Todaro Mr. Holmes said| 


| 
is giving the line, giving it to Mr. | 
Giglia or Steve or Tony Castellani. | 
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Tne defendant gave the line intor- | 


the composite tape in this courtroor 
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the service, and he received money for 
it. There is abdsclutely no evidence, 
none whatsoever that this is a rere 
sports buff calling in or that this was 
merely a sports fan or this was fust a 
bettor or a friend calling in and giving 
;. a 
his opinion on the games. Both Steve | 

| 
Castellaniand Anthony Castellanl testified 

| 
that "We don't know the defendant that | 
well. He is not a close friend. Just | 

| 

| 
encugh to say 'Hello' to." The defendant 


got paid for his services an 


Q 
a 
3 
» 
a7) 


role in this business. 
You will remember me reading Steve 
Castellani's sworn federal grand fury 


ra 


testimony on Friday morning and I quote, 


"a: Mr. Todaro wceild come down to tne 
news shop? As I don't know. Gs You 


sould see nim come to the Kermo:.e News 
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Shop and get paid, don't you? A: 


io) 


don't remember. qt Sure you do. 

As Because he was in and out, you kn 
He was in and out so fast. &: He's 
fast? As Come in, buy his paper and 
then ne would leave. «4: And get his 
money for tne week, right? As somet 
he would get his papers and away he w 
go. That was it. was Okav, and he g 
his money for the week, rignt? A: 
he got his money." 

Now, also look at the telephone 
calls themselves, the calls that are 
this tape right before us. There is 
evidence of the friendly greeting of 
friend "Hello, how are you, this is 
friend calling’. There is no evidenc 
of the small talk, "How is your wife, 


how are your children, how is busines 


ot 


on 


no | 


e 


tonight, did you sell much at i€ store 


There are absolutely no names incntion 


or given and these ten calls, *he 


Gefendant's ten calls, there are non 


not even a code name mentioned. 


Tadies and gentlemen, this was a 
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Straight out and out business call, r 
names, no greetings, no joking. The | 


defendant calls in, says, "You ready", 


gives the line and says, "You got it" 


and then hangs up. It is a right to the 


| 
point business call for whicn he got 
| 
paid. | 
| 


You will remembe: Tony Castellani'g 


testimeny, "I get a call, the voice who | 


I don't Know says ‘You ready'", ‘That ig 
a code, no one else knows that. eee 8 
else gives their name "J.P., Number 20, 
Paul", but the person giving the line 
simply says, "You ready and I know the 
line is going to come in", and then the 
iine comes in and then the caller hangs | 
up. Listen to every other call on that 
tape. The defendantt calls are the only 
ones where no names are used, not even 
a code name of "J.P. Number 20", no 
friendly greetings, no joking, no "How 
is your wife", no betting even; a strict 


Straight business call. Compare these | 


calls with all the others that we have 


heard, 
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The evidence shows the defendant 
gave the line information and he got pai 
or his services, the giving of this 
line to the Castellanis and Giglias. 

Now, there are two important 
questions then that come to mind. jas 
the line necessary to this bookmaking 
business; did the gambling business use 
it, did they need it. In other wcrds 
was this essential to the bookmaking 
business and even if it was essential, 
aid the defendant's line, was that 
essential, why couldn't they use some 
other line. well, the first question is) 
then was it essential, the line. 

You know from the composite tape, | 
first of all, that Mr. Todaro the 
defendant gave the line and you mow that} 
the Castellanis and Mr. Giglia accepted 
it. We know that from the tape. You 
also know the defendant got paid for 
giving the line. Would a businessman, 
even a t sinessman like Steve Castellant 
in the bookmaking business buy a service 


pay for something, pay for anything he 


oe 
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did not need in his business. 


dell, let's look at the evidence. | 
, 


| 


line was, in fact, used ty tnis bdekanite 


The evidence shows that the defendart's 


eleven days, nine, the defendant calied 
in, said "You ready” and gave the line 


nformation and then Mr. Giglia or one 


of the Castellanis turned right around 
moments later is on the composite tape 
and gave that same line out their 

betting customers, gave it out to "Mr. 
’ yy ' | 
Stogey", and "Number 20," and "Paul" and 
"art" and "Coz" and "1-2-3" and all the 
| 
others and after they gave the line out, 


the same line, they took a bet on it, 
on the line information, the very same 
| 


4nformation that the defendant had cailep 


in moments earlier. They may have 


adjusted it up or down a half a point or 
| 

A point to reflect the incoming petting | 

action; they may have adjusted it up or 


down a point or a half a point to reflec 


< me. 
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the bettors’ preferences. You remember 
about the Yankee fan we heard last week 
who will bet on the Yankeer- regardless 


of what the point spread is. They may 


have adjusted it but they used it. Now, 


and now you can see why this line 
information is essential i necessary 
for the llowin asons 

You will 2mt . Holmes 
testified. He said the line is tmportank 


and it is essential to a bookmaking 
business. He reviewed the tapes and he 
testified on every day the line informa- 
tion was received the bookmaking business 
teok bets, they took sporting action, 

but on three diavs, three days that the 
book did rot get the line information, 


three days when the defendant 414 not 


call in the line information, Mr. Holmes 


j 
| 
| 


Said there were absolutely zero sports 
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| 
ets, none. The three davs were Pebruary 
: 3 : : | 
th, bth and etn, igre. 
| 
| 
2117 Danrt noe =2 “ty | 
wid, rari + ip said t . | 
‘Ir - thas r - ~ Ir 
Holmes, mr, cs, J weren't tne 
as an undercover agent, you weren't in 
' 
val = no ao" - - + 
the room, now do you KnOov and so the 
question is how do we know whethe Pr. 
Olmes' theories, his anal S are 
’ ~ “ r r fa a0 
orrect, are they to be believed 
| 
Well, let's look at tne evidence | 
aici aalaha a p ae re aad s: 
Once again. Anthony Castellani testifien, 
" 


You will alsc remember that I asked mr. 
his wid tha an ae a at > oe 
Castellani, Anthony Castellani, n | 
DPr4§Aay > i 4 ¢ 7 .UF m 
Friday, February 15, 1972 at 7:46 p.m. 

| 
a4 : 74 - = — De be | 
Qiag you tell 'Paul', the bettor 'Paul! 


Both Anthony Castellani and william | 

Holmes testified in this courtroom, | 

a ' 

Laas 79 - aia , 4 r 4 ! 

istel 1 said 'Paul', no bets on 

| 

‘i ‘ aa ‘ | 

t 18th, ne } ‘ Llliam Holmes 
testifies n as bets on tt loth, 

no line ca in 
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Tnis is not the pace «here ° 
Castellani had the line i: ront of him 
but did not want to give it out so ne | 

an hy n ™ " " | 
told his customers “Sorry, no line 
| 

- ~ ~~ . " - 
tonight, call back morrow. is is 


a simple case where there was no line 


tnfa 


information and the bookmaking business 


ciosed down, it snut down and it took 
Well then, the evidence shows that 
vitally necessary and essential to a 


bookmaking business but the Question is 


was the defendant's line important, wny 


not use the Courier Express, why not use) 
| 
the New York Post, the Gold Sheet, all | 
: | 
the other publications; why not use the | 
information available right in these 
papers, these papers that Mr. Castellani 
said, "They are right in my store, I 
can walk out and pickthem up and [I have 


ot it right there", so why not use 


those. 
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these papers, @1l any of these services 
and get the od ona game, who is 
favored, Buffa 4 points over Boston, 
but it is strictly a bettor's, a bettor''s 
line. These services will tell you 
“Buffalo is a 4 point favorite over 
Boston", but they won't tell you anything 
else and this information is available 

to the public. Anyone can buy the 
Courier, anyone can buy the New York 
Post. 

Now, let's look at the defendant's 
line information. He tells the bookmaker, 
Castellani or Giglia not only what team 
4s favored; he not only tells them that 
Buffalo is favored over Boston by 4 or 
what have you, but also, and this is 
most important, what teams to accept betjs 
on, what teams not to accept bets on and 
what games are risky. The defendant says 
in his line "Scratch that game, do not 
accept a bet on it, stay away from it." | 
Tony Castellani testified that "I would 


| 


not take a bet on a game if it was 


scratched." The defenuant's line says 
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tc 


Providence sixteen and a half ina 
ircle, It is a ris} et; 3 Ou ' re 
going to take a bet, charge ‘* bettors| 
ore", Tony Castellani testified "If = 
game was in a circle, rovidence sixtes 
and a half ina ci le, we ovld charge 
the bettor more vigorish" interest. 
I someone wants t¢t place bet n - 
game in a circle, it is now six ° five 
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services do not have scratches in them. | 
They do not have games in a circle in | 
them. They ere bettors! lines, strictiy 
informational, strictly to tell you what 


their opinion is who is goirg to win the| 


game by how many points. A vookmaker's 


yA 


« 
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line as distinguished, the defendant's 
line, is more than just informational. 
Not only does it tell you who is going 
to win the game, but he tells the book- 
maker how to run his business, what 
games to accept bets on tonight, what 
games not to accept bets on tonight, | 
wnat games you must charge higher for 
because they are riskier so put tnem in 
a circle. 

The Courier can tell you UCLA is 
favored by 30 ovex« some team, but that 
does not tell you whether to accept a 
bet or refuse a bet. When the defendant 
calls in and says "Scratch that game, 

atch it, don't take a bet on it", 
that 2 1 bookmaker'ts line. He is giving 
more than informaticn. He is directing, 


he is commanding. | 


Now, & bookmaker's “ine also as 
Ginstinguishec from a bettor's line, - 
now, there are two differences. «ou wil 
remember Mr. Holmes sete a bovkinaker's 


line tells you, it tells you and directs 


you what games to accept bets on. Now, 
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you know from the composite tape right 
there that this defendant's line was a 
pookmaker's line. He told Mr. Castellani, 
Mr. Giglia what games to take bets on | 
and they took bets on it. He also told | 
the bookmaker, Castellani and Giglia, | 


what games to scratch and they scratched 


them, did not take a bet on it. The 
Courier Express does not tell Mr. 
Cast«jJlani what game, it does not say 
"wr, Castellani, scratch that game, dant 
sake bets on it". All it does is give 
you the point spread, the opinion of 
the Courier Express, the opinion of the 
New York Post, the opinion of Jimmy the 
Greek, the opinion of all of them. 

Now, in the composite tape, Page 74 
the defendant calls in, "You ready", | 
says "Anthony Castellani, on February 
26th scrath those games, don't accert 
bets on them", and the very next call 
Tony Castellani tells bettor Number 20" 


at Page 76, "that game is scratched", 


quote "He told me to scratch these gares 


he 1s not dealing them. He tol¢@ me not 
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to accept bets". 

Now, these services that you can 
call and we heard about them, the paper 
you can read, the New York Post, they 
all give information, they all tell you | 
Notre Dame is tne ravorite. They all 
tell you the quarterback is sick. They 
all tell you various sporting news that | 
anyone can read in this morning's paper, 
but none of them say "Scratch the game" | 
None of them tell the bookmaker "Don't 
accept a bet, stay away". None of them | 
sa, "It is a risky game. If you are 
g0ing to accept a bet, put it ina 
circle, charge 645", 

Ladies and gentlemen, those papers 
are strictly bettors! lines, strictly, 


informational. They do not tell yo 


which game to bet on. The Courier 


Express says "Buffalo is favored by 5 
points over Boston tonight". That does 
not tell you whether Boston will beat 
the spread, whether Buffalo will beat 
the spread, who wlll win, who will iose, 


It is the orinion, Buf&lo is a 5 potrt 
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favorite. Does that tell people "well, 
who do I put my bet on", but when the 
defendant calls in and says "Scratch 
that game" he is telling them something J 
He is telling them "Stay away, don't 
take bets". A bockmaker's line is expertise. 
Mr. Castellani paid the defendant | 
for his services, the bookmaxer's line, | 
the bookmaker's line, the service that | 
tells Castellani "What games do I accepy 
bets on tonight, what games do I stay 
away from, what games if I want to take | 
the bet should I charge a little more, 
it is riskier, I want that added safety 
factor and what games should I scratch, 


what games should I stay away from", 


Ladies and gentlemen, if this 


defendant gave Anthony and Steve Cas‘ 2liani 
the exact same thing, just the exact 

same thing that is in the newspapers or 
tnat you can get by picking up the phone 
and calling someone, then why pay for it 
why pay for something when Mr. Steve 
Castellani can walk out to the front of 


his store, pick up the morning Courier 


wi 
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and there it is. Why vay anyone for it 
unless it is a different line, unless 
there is something different between the 
Courier and the defendant's line. 

You will also remember what Mr. | 
Holmes testified to; the newspapers use 
this bettor's line, this information, 
just who is favored and why. Now, if al 
the bookmakers used this in the newspapep's 
they might all have different lines | 
The Courier might have six, the New York| 
Post might have seven and you heard Mr. 
Holmes, the bookmakers would be middied,| 
the bettors would hav- a fielu day, the 
bookmaker would not know if there was 
something wrong with a game; maybe he 


should have scratched it, maybe he shoul 


have stayedas*y from it, maybe he 


shouldn't take bets on it. The bookmaker 


will lose money. He is in the business 
of making book to maxe money. The book- 
maker needs a bookmaker'ts line to tell 
him exactly what games to accept bets on 


tonight, "What games don't I accept bets 


on and what games do I charge more for", 
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Mie CouriLer does not tell a ~ 0Knnane 


that. All the papers in tne ve 
| 

the Buffalo Couriers, tne New Yors 3 4. 

A112 the umtevs to call, they a ot 

tej1 Steve Castellani at trat 


game, don't accept a ret it; 
C-stellani". Tney do not tell Mr. 
Castellani "put that came ina circle, 


Mr. Castellani, it is a risxy game, 
charge mor: for it; if you are going to 


take a bet, raise the odds to 6 to £ 


re) 


because if he uscd the papers the t- 
would lose money. All these papers 
merely state is wno is the favorite and | 
the point spread. They say nothing, 
absolutely nothing about what games to 
accept bets on and what games not to. 
The games you scratch and the games you 


put in the circle de ct appear in the 


New York Post %r the Courier Express. 


You know from the evidence in this 


case, the composite tape that is right 
here that we heard last week the defenda 
called in to the bookvaking Disiness. 


He called them. They did not call olin. 
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They dic not call him. He called and 


gave the bookmaker's line. When ther? 


| 
| 
was a telephone call, there was no 
| 
{ 


mention "Richard Todaro sports service," 
none whatsoever, Listen to the tapes. 
The evidence iscrystal clear on this 
point. The tapes are here and we have 
heard them. The defendant called ina 
bookmaker's line, not a bettor's line, 
He tells Mr. Casteilani "Scratch that 
game, it is a game to stay away from". 
He says "Put that game in a circle, 
charge more for it". The defendant “ark 


in a bookmaker's line and when he did 


call in the bookmaker's line, Mr. 


| 
| 
Castellani followed his advice, followed 


the line and took sporting bets, thousands 
of dollars in sporting tets as you heard 

a few moments back. The defendant calls 
in, no name, "You ready", gives the 
line. Mr. Castellani accepts the line 
and uses it, a bookmaker's line, | 
This defendant was the vital link, 


the essential link, the necessary link 


| 
| 
that had this business running and | 


829 
Summation by Mr. Endler. 
profitable. He told 
inen the defendant did no 
bookmaker's line, when ne didn't 
in and say "Steve Castellani, 
that game, put that same ina 
when he didn't tell Casteliani what 
games to stay away from, as you heard, 
the book shut down, it acc2pted no bets,| 
it did not have the defendant to tell 
tiem his advice, “what games do we 
ac. dt bets on tonight; wnat games do ual 
stay away from", and if the defendant | 
was giving a bettor's line, just inforna- 
tion, not’ iing else, then why didn't 
Castellani take bets on the three days 
he didn't get the line; why didn't he 
go cut and get the New York Post. It 
is all in the post. why didn't he Just | 
take the New York Post and start accept 4 


ing bets? Because it is a bettor's lind. 


It does not tell him what to do. 
This was no accident, no coincidende 


and no mistake. The defendant called 


in a bookmaker's line. He called in thd 
| 


scratches, he called in the games ina 
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circle. He told the book what to do. 


He told them what teams to take bets on 
| 


} 


and what teams not to. ke directed 
them. He directed them as to what —— 
to stay away from and what games to go 
after. 

This defendant gave the Castellanig 
and the Giglias the most important and 
necessary and essential service. He 
gave them dtrection. i o.da them 
exactly what to do, 

Probably, ladies and gentlemen, the 
best way to explain this is you are 


sick so you go to a doctor. You are 


| 
looking for his expertise and the docton 


says to, "Well, take this medicine, 
might feel better", and you pay him 
this expertise. Sure, you can disregard 
the doctor's advice. You can say "No, | 
I don't wan*—te—itsten to that doctor, 


| 
he doesn't know, I know. I know better 


than that doctor", but 1. you're going 
to pay for his expertise and you are 
going to pay for his advice and you are 


going to buy his rnowledge, you are 
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probably foolish 


from the evidence 
not fool 1. He not isregar 
defendant's adv He followed the 


line every time he got it. 
6 


| 
repetitious | 
and perhaps it is nes, but I think that | 


you have said the same thing a number 


in different ways. I think you 


v 


} 
should make your points and then 


on to other points. 

Fine, your Honor. In summar: 
ladies and gentlemen, a bettor's line 
gives you merely information. A book - 
maker's line gives you the information 


ana then tells you wnat to do, telis 


you how to use it by making money and 


by accepting bets. That is the differenpe. 
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Now, you will remember 
i charge and that 
that this defendant 


i certain property 


mom 
Cmvel 


the defendant 
did the defendant 


h paper, wnat 


search warrant. 


read them to you, 
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Special Agent Fellows identified tnen 
mn March ©, 
the warrants authorized 
flash 

paper. Ou a know from tne testimony 
and the evldenew you neard Friday that 
the defendant destroyed sometning in his 
bedroom, destroyed something which 
according to Mr. Fellows exactly 
flasn paper, 
had seen burnead on numerous 
sions, but the question is then did the 
defendant Know about the 
search warrant, and even 
about it, did he burn it 
intentionally and willfully and not 
a result of some accident or mistaxe. 
The first question is then did he know 
about the FBI and the warrant. 


You will remember Mr. Fe.slows 


testified he and Caufield, Special Agent 


Caufield went to the residence. They 


rang the front bell numerous times and 


announced themselves, no answe.. 
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Special Agent Fellows went to the rear 


no answer, Then he and Special Agent 
Caufield went upstairs and again announced 
themseives. Again no answer, The very 
next thing that Fellows says happened 


4s the defendant jumps from the bed 


which he said resembled flash paper. 


The defendant knew the FBI -2re 


The evidence is clear. why destroy 


anything. 


his wife and children were coming home 
soon", Ladies and gentlemen, if the 
defendant was sound asleep, if he did 
not know the FBI was there, if he did 
not know there was a search warrant, if 


he thought it micht be his wife and 


children coming home, then why ourn 


anything. fiomething happened on the 
morning of March 6, 1972 to cet tne 


defendant to jump out of his bed, run to 
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the desk and t 


a” 


and burning something. 


Rin: 
NOW, MT. 


anring 


2 


Fellows, Special Agent Fellows, "Vell 
E 


Special Agent 


Fellows, did you find 


gambling records there". Mr. Fellows 


said, "Mr. Far cinger, 


put Mr, Fellow 


s 


I don't remembe 


remembered the defend 


burning something. 


If the defendant 


warrant and if 


ne 


knew there was 


knew it was the FBI 


wall then, did he do it intentionally 


was this a mistake or accident fron 


nervousness, 
intentionally. 


this. 


Tne defendant did it 


' 

> oe 

ent 
| 


a 


Or 


The evidence is clear on 


On the composite tape you will 


remember the defendant calls in this 


line information to M.. C#stellani. 


these calls yo 


1) 
u 


will 


remember the 
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defendant says "Game 50" is such and 


such, "Game 60" is such and such, and 
he reads off the line. Tony Castellani 


testified, "I have a sheet of paper in 


front of me with the same games and 
the same numbers. On this piece of | 
paper in front of me I write down the 
line information that comes in." He 
also stated that she person giving him 
the line, calling in the line has this 
same piece of paper, so when he says 
"Game 50, I know what uame 50 is", and | 
you will also recall Anthony Casteliani 
penianes testified that on occasion he keeps his | 
records on flash paper. 
You know from the evidence this 
defendant had records from the time he 
calls in the line when he says, "Game 


50" and the defendant stipulates that 


. that 1s the defendant's voice on those 
tapes and you wil] remember Mr. Holmes 
said, "Flash paper, it is used by book- 
makers, it is used because it is easily 


destroyed by fire, Just light it on 


fire and all the records go up in a sp1if 
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second, no ash left", and finally the | 
evidence shows the defendant destroyed | 
property, destroyed property that selon 
testified looked to him like flasn pape c| 
burning, destroyed property, and you 


ra 


| 
| 
will remember the description of what 
! 


Agent Holmes said he had seen-burn in | 
his prior experiences, destroyed property 
that Anthony Castellani testified, "I | 
used to keep my records in the bookmaking 
office on, flssn paper". 
The defendant destroyed flasr. paper| 
in his bedroom on March 6, 1972, destroypa 
flash paper that the federal searcn 
warrant commanded Speci A4cent Fellows 
to search for and seize. | 
Ladies and gentlemen, the defendant} 
destroyed something in his bedroom on 
that morning. The composi«.e tape srow- 
ing he gave the line and had those 
records is rignt here cefore us today. 


Tne proof beyond a reasonable doubt is 


right here. Listen to it. There is no 
=yidence in this case tiat sports buffs, 


sports fans, friends burn the Courier 


SENG 
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Express and the New York Post. Holmes 
testified bookmakers t:se flash paper, 
they burn it to destroy records. 

This was no accident. It was no 


mistake, it was a deliberate, intentional, 


willful act. It was done to prevent thd 
seizure of those records of that propertly 
} 

by the agerts. | 
You Mow three things from the | 
evidence in this case. You know the 
defendant had records from when he wand 
the line. You know the FBI, Special | 


Agent Fellows, couldn't remember ee 


anything and you know the defendant 
burned something in his bedroo; on 
March 6th and it wasn't a chair, it wasn't 
clothes, it wasn't a cigarette that 
burned, It was flash paper. | 


In summary then, ladies and 


gentlemen, the evidence shows there was 
a search warrant authorizing the seizur 
of flash paper, The defendant knew 
about it. The defendant intentionally 


destroyed by burning this property, the 


flash paper, to prevent its seizure by 


~ B 


839 
Summation by Mr. Endler. 


| 
Special Agent "ellons. | 
| 

On these points the evidence is 
clear. There can be no doutt, no doutt 


whatsoever as to what was happening ‘n 


Ladies and gentlemen, I probably 


talked to you loneer thar. I noped to arc 


ie) 
oO 


bably onger than you wanted me to 
but this brief outline and review that 
I have tried to sive you nas ceen a mere 
aid to assist you in understanding this 
case, an aid to understanding why sarteah 
evidence was put in, why testimony aie 
out, why things were here, so you can 
understand how each witness who has 
testified, eac': docuinent that has been 
introduced in evidence, each exhibit you 
have seen, how now, as I said in my | 
opening, fits into tne puzzle and puts 


it together and now this puzzle or this 


case you can see the whole picture, you 


can see what all the witnesses nave 

| 

| 
said ard all the documents have shown. | 
| 
You nave neard all the facts and testimony 


in this case and I ask you to use your 


THE COURT: 


Se 


MR, FAHRINGER: 


THE COURT: 


"4p 
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goog . xgment and common sense shen 


reviewing it and vased on ati the facts 
and all the testimony you have heard 


it 1s submitted, ladies and gentlemen, 


| 
| 
that the crime of conducting all or part 


of an illegal gambling business by this | 
| 


defendant #as committed and the proot 
| 
is beyond a reasonable doubt; that the 


crime of destroying property, flash paper, 
to preven: its seizure by Special agent | 


Fellows on March 6, 1972 in that bedrsom 


was, in fact, committed and tre proof 
is beyond a reasonable Goubt and that 
the defendant in this courtroom sitting 


Ain tie front row of this courtroom 


committed those crimes as charged in the, 


' 
| 


indictment and therefo: > this defendant 
is guilty as charged in the indictment. 


i want to thank you very much for 


paying careful attention. 

I think the best way to proceed is 
we will take a noon break now. 

I welcome it, your Honor. 


Is that agreeable? Mr. Endler 


talked an hour and I am sure that Mr. 


THE COURT: 


thing that counts. b 


think probably he will want to spea 
to you at least that long or nerhap 
a little longer. 

take a noon recess break 


back certainly before 


now and 


ut 


r 


s 


then we will begin promptly at 1:00. 


way to proceed is 
come 


1:00 o'clock and 


If we could begin even before that time, 


it will certainly be heipfu’. 


You have heard only the 


of Mr. Endler. Keep in mind  .nat 
is somethi ie certainly to be seid 
Mr. FPahringer in this case anc you 


my charge coming up, 


these matters during the noon recess. 
je 112 new be in recess You may now 
go out with the Marshal, peace. 

(Jury escorted from the courtroom 


We will be in 


recess. 


(-ecess taken at 12:05 o.m.) 


there 


nave 


-ummation 


PROCEEDINGS: 


APPEARANCKES : 


a THE COURT: 


MR. FAHRING 


G 


R 
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April 28, 1976, 1:05 p.m. 
As Lefore noted. 
(Defendant present.) 


(Jury present.) 


Ladies and gentlemen, we now will 
listen to the summation of Mr. Fahringer. | 
I know you will give him just as close 
attention as you gave to Mr. Endler. 

Mr. Fa*ringer, when you are ready. 

Thank you, your Honor. If it please | 
your Honor, Mr. Endler, Mr. O'Keefe and 
ladies and gentlemen of the jury: 

Richard Todaro stands before you 
charged with two serious Federal felonies | 


or at least one serious Federal felony 


anc another Federal charge and if found 
guilty, wiil be condemmed forever to a 
felony conviction. That simple statenent | 
suggests tne awful solemnity of the 

occasion, which finally brings you and me 


face to face. 


I would like to say also that we hava 


been ost grateful for your attention and 


patience that you have shown throughout 
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this trial. I always wonder, particularly 


those of you who sit on a jury for the 
first time, wnether you are not a bit 
baffled by the procedure when you are 
shuffled in and »ut of the courtroom and 
we lawyers and the Judge are discussing 
matters of law, but I think you have dis- 
played an amazing amount of good humor 
ard ,atience through this whole trial and 
for tnat I think you are to be congratulated. 
sow, what I wou'd like to do somewhat, 
as Mr. Endler did, is start and try to 
design for you what I consider to be an 
intelligent and «»>jective way of going 
ajpout assessing the evidence in this case, 
You understand there is one significant 
difference between Mr. Endler's position 
and mine. iie has the burden of proof as 
Judge Curtin told you. we are presumed 
to be innocent and as I explained to you 
in my opening statement that presumption 
means that we are presumed not to have 
conducted an illegal ,ambling operation, 
We are presumed not to have destroyed 


property, - with knowledge, knowledge, th 


44 
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there was a search warrant to seize that | 
prorezcy and the prosecution then bears | 
the burden of convincing you so that you | 
have no reasonable doubt in your mind 
of all the facts they are obliged to 
prove so that when I argue to you, as Mr. 
Endler nas, I am in a different eesltien.! 
I can say to you quite properly “Where | 
is the compelling evidence of this, where 
is there evidence that satisfies you beyond 
a reasonable doubt.” I do not have to | 
prove the contrary, and you appreciate in 
a free society under democratic government 
that is the ‘ay it should be. | 
I remind you that sometime ago wien 
Mr. Todaro was accused of these offenses 
and came into this very courtroom and 
entered a plea of not guilty, he said in 
effect, "I did not do this, I did not 
conduct an illegal gambling business. I 
did not destroy property with knowledge 
that there was a search warrant to seize 


it", and he stood on that denial ever 


since to this very day, but this case is 


unique and unusual and I don't know that 
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you will ever sit on a case yuite like 
it again because we riade a dud qent in 
tnis case at the very Leginnino that I 


. 


shared with you jjuite franxly anc open! 


=e 
and I nope that is to our credit. T said 
to you before I heard ary of the evidence, 


before I neard any of the proof, I said 
to you, “we do ne: deny that Richard 
Todaro called the number at Ontario S*reet 
and gave them point spreads, line iafor- 
Mation, whatever you want to call it". 
That is conceved. This is not a case 
where you are called upon to say “as 
the man there, did tie do it, is ita 
matter of identification", so to that 
extent the case is unique but you remember 
I also said something to you, that this 
is a very specific statute, a very detailed 
statute and tnat if each and every eleient 
of tne crine is not proven, even though 
you may find that there was gambling 
acczivity nere, it i. not a Federal offense 
and you can't convict him anda I sai¢c also, 
| 


and I repeat it now, and I mean it, I 


don't know of any Kind of a case that put 
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a jury to a greater test because what 


you have to say, "Well, this is the letté¢r 


of the law as we receive it from Judge 


Curtin and have they met this test even 
though many of the facts in this lawsuit 
have been conceded é« e undisputed 
and uncontroverted",. 

Now, let's start at the beginning 
with what I call the blueprint, the 
indictment, *:2 accusation which now 
contains two counts. The first one, which 
charges Mr. Todaro with conducting, 
conducting an illegal gambling business. 
Now, nowhere in the statute does it say, 
as you know, it is a crime to supply 
point spreads, line or anything else. 
The statute simply says if you finance, 
Manage, supervise, conduct or own an 
illegal gambling operation, and that is 
to a great extent why you are here, becaug$e 
when you receive your instructions from | 
Judge Curtin, you will then have to evaluate 
the facts and determine under the law, 
whether Mr. Todaro ccnducted, - conducted 


this illegal gambling operation. 
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Now, I think in this case, dates 
are very important and I urge that the 
entire case here, lies between two dates, 
the 16th of February and the 29th of 
February. That is the period of tir 
covered by one or more of the wire taps 
when there was an electronic surveillance 
and I invite your attention to that 
because we are concerned solely and 
exclusively with those 12 or 13 days, even 
though the indictment charges a larger 
period of time. I say that to you because 
that is where the proof lies, the proof 
as to conducting an illegal gambling 
business is focused on those 13 days. 
There is not a word, not a syllable, not 
a speck of evidence in this whole case 
that Richard Todaro ever was at those 
premises, called those premises, had 
anything to do with those premises ane 


that period of time and I will deal with | 


that in greater detail in a moment, so 


let's take those 11 days and 9 calls. 


Now, I want to mention somethin, to 


you that I brought out and perhaps when | 
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2 - 

. 
oe 
nl 


I did this you wondered “What is he getting 
into that for". I said to Agent Holnes, 
I said, “Incidentally, was there surveillance 
in this case, physical surveillance”, 
and he said "Yes". I said, “For each 
of those premises", and you remember I 
read them off, “Terrace Bovlevard", and 
he said "yes". I said "387 Ontario 
Street, was that surveilled? Yes. The 
Kenmore Jews? Yes", and the “Riverside 
News", and I asked him, I said, *when you 
would conduct this surveillance, do you 
do it with one or more agents". He said, 
"Usually we have two agents”, and I said, 
"Are they located somewhere where ‘ney 
can watch those premises, who goes in and 
who goes out", and he said "yes" and as 
a matter of fact, as I recall, you aAeard 
some evidence here about one day of 
surveillance with a man »y the name of 
Pichard Giglia. 

Now, you come in here and you bring | 
with you your God-given common sense. We | 


have on this jury, perhaps over 300 years | 


of experience, living experience. Why is 
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that important? Well, that a ee 
covered the entire length of the investiga- 
tion from October 15th until March 30th, 
18 montns. Wot one word, not one agent 
comes in here and says “We saw Richard 
Todaro in the Kenmore News, we saw Richard 
Todaro at 387 Ontario, we saw him at 
F verside News, we saw him at everyone 
of the 4 locations". Now, that, in my 
opinion is important, when we talk about 
his participation and whether he was 
conducting this illegal gambling operation. 
The cnly thing you have before you 
that in any way shows a connection between 
Richard Todaro and tne 387 Ontario Street 
is these 9 telephone calls. That's it, | 
and I think that we are going to success~ 
fully, from the evidence, explain that to 
you in a few moments, but 18 months of 
teams of surveilli»j agents and not one | 
word is produced in this courtroom with 
them having the burden of convincing you | 
beyond a reasonable doubt of his partici- 
pation in this operation, not one single | 


| 
| 
word of him ever visiting any of these | 
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prev.ises, going to these premises, being 
seen with any of these people. 
Now, the foundation of their house 
of proof that they have to build, if you 
will, has got to be this 5 or more persons 
and I am afraid, much to my regret, that 


has become terribly confused in this case 


because there is an awful lot of cross 


examiration, direct examination, back and 


forth, but with your indulgence, what I 
would like to do is give you my unm r- 
standing of what was proved in this court+ 
room by using the blackboard. 

Now, I don't believe, - I don't 
believe Mr. Endler disputes this, tnat 
there was two bookmaking operations. 
think his argument is that they were 
somewhat interconnected, but we know that 
on the one hand we will call it the 
Riverside. I will just mark this "River-| 
side operation". On the other side you 

ave the Kenmore News. Now, bear in mind | 
tits is important from my standpoint, you 
are talking about the 16th of February 


throught the 29th of February. Now, let's 
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draw a line down between the ‘wo of ee 

What was proven in this courtroom? | 
Well, we know that on the Riveiside, and 
this was testified to, you had Tony or 
Anthony Castellani. I will use “C" for 
his last name, and you h-* San Giclia. 
Those were the two par irs and those are 
the only persons that anyone ever testifijed 
to in any way that were involved in the 
Riverside operation. I think it is help 
ful for you to see this diagrammatically. 

Now, under the Kenmore News it is 
not complicated. Under Kenmore News you 
nad Steve Castellani, you had Richard 
Giglia and then I am going to put down 
here so we can talk about this, we nad 
some other names that came up, a Mr. zak. 
I am going to put this in in parenthesis. 
You had Mr. Sapienza. I will put him in 


parenthesis for a moment, and you had also 


Mr. Silvagnia or Silvagna. 
| 


Now, those were the structures of 


the two operations and to go a step further, 
| 


you know that the Riverside had an apart- 
ment at 387 Ontario Street. I will 
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abbreviate that. That is 387 Ontario. 
This opecation which tock mostly horse 
bets was at Terrace Boulevard in Depew. 
Now, when you talk about the dates 
between February 16th and February 29th, 
there isn't any question Sam Giglia never,- 
there was not a word of testimony that 
he ever had anything to do with Kenmore 
News, not a bit, and there was never any 
proof produced that Richard Giglia had 
anything to do with this except that on 
one or two cccasions, he took bets at 
this address and I am going to explain that 
to you in just a moment, so that what you 
really have is, you have got the Riverside 
operation with Tony Castellani and Sam 
Giglia with nobody else involved at all 
here and you have got over here, this 
operation with Steve and Richard, - Steve 
Castellani and Richard Giglia as partners 
but you have some other people working in 
the store, 
I want to talk about these three 
people just for a moment. Now, there isnle 


any question. Mr. Endler brought out erok 
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Anthony Castellani and Steve Castellani 
that occasionally these people who worked 
in the store, and the only testimony was 
primarily Mr. Zak and Mr. Sapienza. There 
was very little testimony about Mr. 
Silvagnia. They were paid to work in the 
store. They performed other functions 

in the store. They unwrapped the papers, 
they sent the papers back, they went to 
the bank, they cleaned up, they waited 

on customers, they put the stock out. 

You remember my cross examination of both 
Steve and Anthony Castellani. What they 
would do, and this is where I think the 
rules become very important, what they 
would do, and I face up to this, 1 concede 
this, that on occasion, - on occasion, if 
Steve Castellani wasn't there or Richard 
Giglia wasn't there or over a lunch hour, 


they might take a bet. 


make them an employee, operator, conducto 


Now, I argue to you that that doesn't 
r, 


financer, manager, supervisor of this 
| 
bookmaking operation, but I am really not 


so much concerned about that because 
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Richard Todaro, he is the man who is on 
trial here, he is calling only one place, 
387 Ontario Street. Nine calls, nine 
calls, ~ eight of them are to this 
address, so he is only dealing with 
these people here. He knows nothing, he 
knows nothing about that operation over 
there. 

Now, there was one call made that he 
made to Terrace Boulevard. Mr. Endler 
didn't mention it in his summation but 


I think you should know about it and in 


a minute I will explain it to you but his 


connection under the evidence, under all 
the proof in this case is soley with this 
operation here. Now, you have got two 
people. Mr. Todaro makes three, but even 
since you talk about Steve Castellani 
being away and out of town during this 


period of time because he went to Florida| 


most of this period of time, even if 
Richard Giglia came over es he did and he| 
took two nights, he took some bets there, 
that doesn't make him a part of this 


operation, but you still only have 4 peopjle 
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on this side of the line. There is no 
way, there is no way that the facts of 
this case can be tortured into making this 
one whole operation. You can't put Zax 
over here. You can't put Sapienza over 
here or Silvagnia over here and I think 
Mr. Endler acknowledges that. You have 
two different businesses but what you do 
have, it is like two delicatessens in 
the same neighborhood and the people are 
friends. They may even be relatives but 
they are separate businesses, they have 
separate customers, they pay separately, | 
the proceeds are separate, but the one 
guy goes away to Florida and the other 
fellow goes over and he says, “Well, I 
will have one of my men, one of my 
partners handle some of the customers 
over here". That doesn't merge the two 


businesses. This isn't a Hengerers' 


operation. This is a delicatessen example 
| 


of which I think is more compelling, mord 
realistic and more honest under the 
circumstances where you have two or threq 


people and so if one person comes over 
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here which still makes it only 4, that 
doesn't bind the two businesses together 
and will you ever forget all of the 
testimony from both Steve and from Anthony, 
where they separate, separate customers. 
As a matter of fact, they brougnt that up, 
“Which was your customer and which was 
his customer", and they explained that, 
"Well, that was mine and that was his”. 
What would be the sense in that if they 
were one business? 

I think that if you look at the 
evidence fairly, and now, of course, you 
must understand something, this is a 
contest. Mr. Endler wants to win. He 
represents one side of this lawsuit. ie | 
knows, he knows deep down in his heart 
that if he doesn't tie these two together, 
ne doesn't have Federal jurisdiction so 
he has got to, and I don't fault him for | 
this, he has got to urge and argue to you 
somehow to try to link these two together 
but it just can't be done under the evidence 


and certainly he hasn't produced evidende 


to convince you beyond, beyond a reasonaifie 


! 
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doubt that these two operations are the 
same. iow, that is the foundation of 
the building and if when you go up to 

deliberation room I would like 
to urge that you consider this fact first 
and if you find, as I expect you will, 
that tnere were *wo operations here and 
that as far as this side is concerned, 
there were only two, three, at the very 
most four people involved, then there is 
not a Federal crime and the only verdict 
authorized under the law is one of acquittal 
for Mr. Todaro. 

Now I want to tell you something 
interesting. They produced what they 
call as an expert in this case. He told | 
you how he analyzed all the papers, told 
you how he read the transcripts, even 
made the transc ipts up, takes the stand | 


and what does he say on his direct exam- 


ination, and I was waiting with anticipas 


tion, was he going to structure all this | 
and snow you how this is run, and you 
know wnat he said, there were in excess 


of 6 people involved and I said, “Dia 
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you lump them altogether", and he said, | 
“Yes", he did. Now, this is a criminal 
case. Mr. Todaro is charged with a 
felony. Do:u't you think ,;ou are entitled 
from that expert, evidence of showing 
you, - you know, Mr. Endler, like wheat J 
we are not on that witness stand, we are | 
not under oath. All I am saying to you 
1ere is not testimony. I will argue from 
the evidence. The advantage I have is, | 
we are presumed to be innocent. He has 
got to convince you beyond a reasonable 
doubt. It doesn't make any difference 
what Mr. Endler says now and argues to 
you. How come Mr. ilolmes didn't say "I 
nave analyzed this very carefully and 
this is how it works. If you take 387 
Ontario Street and you connect it with 
this one, this man would be a part of 


this operation, this man would be a part 


| 
of that one", and you know how long they 


have worked on this case, 
hr. Endler is a pretty good lawyer. 
Don't you think they sat down and worked 


| 


that over and don't you think if he could 
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tiat stand and tell you honestl, 

and forthrightly and not be 

being cross examined on those ‘acts, he 

would have told you as quick as you 

bat an eye that this S$ one single business 
men were all conneagted 

1s the only inference you 
Know full 


operations 


there 


misunderstanding 
You kr 

jreat 

Castellani 


offense, 
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here to you so that no one misunderstandg 
or argues among yourselves, “Well, they 
pled guilty to this". That is why on 
cross examination I said "You never pled 
guilty to Section 1955, the one he is 
charged with, did you; you didn't plead 
guilty to a crime wnich makes it 5 or wore 
to engage in a business operation, illegal 
gambling operation", and they said "No, 

we didn't". They pled guilty to a charad, 
Section 1084 of the Federal law that makes 
it a crime for one person to engage in 
what amounts to illicit gambling activity, 
transmission of illicit gambling informa- 
tion across state lines, bets and things 
of that sort, so when they come in here 

On this witness stand, represented by 
lawyers when they entered these pleas 

and they take the stand and tell you that 
these were two separate businesses, two 
separate operations, doesn't it lend force 
to their testimony when they themselves 
admitted their guilt in the gambling 


c 


Operation they never pled guilty to 5 or 


more persons when this matter was under 
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snvestigation, I think that is a decisive 
4isciosure and I submit it to you in all 
that 1s compelling. 
some talk here 


and 


can call 


will take 


some sharing, 
tessen situation again. That doesn't 


maxe it one business. That doesn't link 


these two businesses together and merge 


them because there was a sharing of one 
or two bets or more, and there really 
wasn't, you know, very detailed evidence 


on that and particularly during this period 
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ere from February to the 29th when 
Steve Castellani was away. 

That one. bet with a hundred twenty- 
five, a hundred twenty-five and a hundred 
twenty-five, I would argue to you certainly 
can't tie these two businesses together. 

Now, another, and again Mr. Endler 
and I are friends. I am not being harsh 
with him, but another desperate effort 
nere to try to tie the two businesses 
togetner is about tiis lay off. “Well, 
don't you lay off bets with one another", 
and my ears perked up at that and I 
thought, well, we have evidence of bets 
being laid off and then it occurred that 
we have the wire taps. If this phone 
nere, 387 Ontario, "as taking all incoming 
and all outgoing calls were being recorded, 
if they weve laying bets off with anybody, 
whether it be Kenmore, Riverside or any- 
body else in the world, wouldn't there 
be a record of that, and they point to 
one bet that they claim was laid off in 


all of this time. Doesn't that affirma- 


tively convince you that tiese were 
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separate operations. 
iow, if everytime a bet 
thls operation, to the 
tnere were calls going out t 
Side, “Listen just got t 
transmittir it over to you" 
t pay ’ "We i Jt tin th 
ice”, ther e woul lav a 
ana to tnis Y te t we welc 
t vi nee, It roves our 
t r is lutely no c« v 
t t arate husin 
Ws f you aré¢ fair 
Kno ou will be, if you kee 
t burde f proof, if you 
Viuence ol ject Veiy ere, 1 
you genuinely that there is 
Cc ~4US10N you can come to h 
are tio eparatec businesses, 
any people you had ur 
tell you, incidentally, I 
ar’yu It to be made that 


and 


1@ Apartment 


Riverside 


Julia 


came 


in 


Submit to 
mn l } Ine 


expec 
Mart 
went 


out 


Post, 


to 


Operation, 


t 


in, 


ana 
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did it too, - I never thought that she 
would be lumped into this as a conductor, 
one of the corductors of this illegal 
yambling operation. That is shc in 
but I have to make that point to you. 

If that is how desperate they are that 
they are saying that Julia Martin is one 


of 


the persons who was conducting this 
illegal gambling business, then I think 
tuat that is some measure of the extremes 
they are prepared to go to here to drag 
Mr. Todaro. He says there are about 10 
people on this side. He mentions there 
are two unknown, two persons that they 
claim they made bets with, two other 
unknown »ookmakers, unidentified, we 
don't know anything about. Proof beyond 
a reasonable doubt. 

Well, I say to you, on the evidence, 
nard, steel hardened facts that are to 
meet the standard of proof beyond a 
reaeonable doubt that here you have 3, 
at the most 4 people. Here you have 2 
and at the most 3 and that is it and that, 


you Know you can qo to school for «he resk 


“Steg 
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of your life, but that doesn't add 


Well, wnat about the second phase 


of this case. If you don't get by 


the 


foundation, if you don't find 5, I sul 
to you, most respectfully, that is the 
end of the ball game, to use a term ir 
this case, You can stoy a 
you can come in and report your verdict 


us go to the first floor. What about 


the first floor. The foundation is 


in 


Have they built the first floor, and 


that is that Mr. Todaro was a reaul 


conductor of this business; was he 


conducting it beyond the 30 days or 


one of the $2000 day neriods that 


ar 


not, aS you may hear, a casual person 


wno supplied a line or it was done 
mittently. 


Now 
“OW, 


inter- 
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and kept. I said to you wnat really 
nappened here, what is this case really | 
all about and now I am prepared to tell 
you and 1 am prepared to back it up with 
facts that came out in this trial and 
corroborative facts, circumstantial 
evidence that I think verifies what I 
am about to say to you. 

Isn't it clear from all cf the 
evidence that Anthony Castellani, 
sometime, either in December of 1971 or 
the early part of 1972, just a matter of 


once before, opened up his own operation 


diag it at the Riverside News and the 337 
Ontario, but let's talk avout primarily, 
3387 Ontario. iis fatner is going to 
Florida. .iis father has been ill, ana I 
askec ls father on the stand if it isn't 
true tiat uc is reputed to make up one of 
tue vest lines or he considers hinself 


one of tne maxers of tne vest line in tie 


city anc ic said "Yes", he did. ife acknowr 
leged tnat, and I said, “Isn’t it true 
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and cneck witi ‘ony told you that 
muca of the business fron 
to make up 
said, “would your son check with 
son, “Would you 
and you know, 
u something, when 
discuss Tony anu Steve 
I suspect there may be some 
" 


who are going say 


y “well, 
though they 
bit on some of tiie 
\fortable 
position to be put in here to cone in 
an illegal gambling 
admittedly in viola- 
law, but I wonder if 
ion't agree with ne, that when they 
started talking about bookmaking and they 


started talking about making lines and 


moving a line, did you not have the feel- 
} 
! 


ing that they knew what they were talking} 
avout and that they were being candid 
straight forward. 


tnelir testinony 
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atter of fact, I remerber Tony, ona 
couple of occasions saying, "wait a 
minute, let me explain it. sere is what 


we do, we move the line wien the bets 


adjusting it downwards to try to balance 


don't think you have any reason ta 
doubt their testimony when Steve Castellani 
Salud that just before he went away he 
talked to Richard to see whether someone 
wnil: he was away and give a 
line, not the line, - a line to kind of 
Jouble check with Ais son, 

Ow, ‘et me show you how that is 
verified vy the facts in this case, I 
think what I am going to show you right 
now 1S probavly the most compelling 


evidence in this wnole case and h 


wnat pleases me avout it is, we do not 
have to rely apon the testimony of anyone, 
It 15 all veritied and all taken right 


from tue Government's case, JAow, it 1s 


rtant again t.at we yet sack to tnese 
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dates. Let’s start over tere. This is 
Mr. Todaro. dis first call, first call 
to 387 is on the 16th of February. The 
last call that he makes is on the 27th 
of February. I want to change chat 
because you Know the taps, here is the 
27th and at least one of the taps runs 
out on the 29th end I think the other 
one on the 28th, 

Now, this is Todaro and it is sallis 
covering ll days. That is fact. You 
don't have to take anybodies testinony 
for that. That is all verified by the 


taps. 


What do we know about Steve Castellani? 


we Know that on the 20th of February he 
goes to Florida ind I will show you how 

we know that from the surveillance and 
from the wire taps and he is in Florida 
and he said on his tectimony, to this 
extent, we have to accept his testimony, 

I said, "when you were sick, how long 

were you down there", and he says, "I 

was down there 6 or 7 days", so giving the 


Government tne benefit of the doubt, this | 


» 
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makes it 7 days and so on the 27th he 
said "I came back to cuffalo", and you 
renemnber his rather vivid description of 
being on the plane and bleeding from the 
meuth and bleeding from the hottom too. 
Now, this is Steve Castellani, Florida. 
Mr. Todaro makes one call on the lét 
does not call on the 17th, does not call 
on the 18th, calls on the 19th. I want 


to explain that to you, but no calls, no 
da , ’ 


3 


calls, and his last call is on the 27th. 


If you take the two periods and draw 


iines down, his calls are coming in exactly 


at the same time Steve Castellani is in 


Wnen Steve Castellani comes back, 
the calls stop and incidentally, the tans 
go on for awhile but there is not one 


Single speck of proof in this whole case 


ct 


nat Richard todaro ever called then after 
the 27th or before the 16th. Most imnorte 
y 


th, ne 


antly, he didn’t call on the i 


never cailed, - there is no record of any 


cail of Richard Todare on the 17th and 
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I was tue one that Lrought tt out. 
It is not in evid here. You won't 
nave that on : composite tape. 


all the transcript : are listed 


reagu in on 


Richard Todaro makes to the 
oulevard addres 

toid; & 

explained in 

win certain thinys from facts, circun- 
Stantial evidence and otherwis 
you think in rhe ls that Richard 
Todaro called on Terrace Doulevard, a 

hat takes primarily horse action 
Sports bets, to Steve 


pposea to 
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wanted to check his line and I nave ne 


Suggesting for on oment, that Richa 
vodaro AS some kind of a wupkin and 
tnat ne, just as a friend or a bettor 


anything of that rt, and if I ever 
impizeu tiat to you at anytime, I am not,- 
Ia t, = you tl ierstood me. What 
rit 4 -S 15, 1¢ as informati ana ne 
Supplies it n the 19th to Steve Castellani 
teve astellani leaves the next da ‘OW, 
bear in mind l of these places are 2ing 
Surveilled, Kenmore News, and don't you 
think that second, that if tney 
had eviuence f teve Castellani bein 
in this city anyplace during this period 
of time, they would hav an agent in there 
AS a mattcr of fict, I read to you a 
telepnone conversation on the 24th. I 
Saiu, “Oulu you look @ conversation 


Si 
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posite. You don't have that phone 
That 1s 
transcripts there and I 
confronted the agent with it and I said, 


that show a phone call 


Florida on t: 24th m Steve 


hospital that 


had that. They nave had that 
for a year, that conversation. They 


tnat Steve Castellani was in Florida 


this n do time, 


conpelling evidence that shows t 
was a one, if you will, please excuse 
vernacular, this was a one shot deal. 

was asked to call and give 
this information. tie Gid, and when Mr. 
Castellani came back and he stopped. He 
hadn't it before and that is the en. 

mé go to this matter of the 

s what Mr. Endler really 


concent.rateu 
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learnei an awful lot about ambling. You 


iave neard about writers, fellows who sit 


evidence, Some of them more sophisticated, 
” 7 . n fone on » a 77 

the "Gold Sheet", the "P&G", the “Churchill 
a " " ' nmi P ner “ e 

Jowns Sheet", “iuev's Dial-A-wWi r™ and 


the "Basketball Magazine" and the "Courié¢r 


1 game, ran GO 1t, you can co it and 
ther. is nothing illegal about it. I 
say 1 think the -ravcs are goi to 


G 
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win by 5 tonigat. Tue New York Post might 
say 3. Richard Todaro might say 4. The 
Greek from Las Vegas might say, - Jimmy 
the Greek might say 3 and a half. Some- 
body else wight say 9 and so on and so 
forth, anc you renember, and I am going 

to come right to grips with you, this 

thing of a bookmaker's line and the line 

or a bettor's line, is a lot of foolishness 
and some of you who have had some exper- 
ience in gambling or betting I rely upon 
that . They don't say in the newspaper 
this is a bettor's line. These journals 
here that the expert admitted bookmakers 
call and get this information from, don't 
forget that. I confronted Mr. iiolmes 

with these. I said, “Don't you “now fron} 
your experience as a so-called expert, 
that bookmakers call these outfits on 
these special numbers and get information 
and get the line”, and he said, "Yes, I | 
do". They don't say a bookmaker's sine, | 
and you renember the effort that I went 


to and the painstaking care that I took 


| 
in saying that when you have in the paper 
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today that the braves are favored by 4 
over the Celtics playing nere in sHuffalo, 
New York, how is that any different fro 
any other odds, and what did he say, ise 
didn't talk about in a circle, he didn't 
talk about scratching and things of that 
sort. wnat ae said was "Currency". A 
man who calls in the evening, that is 
more current, and I said, "What about the 
numbers that you can call here and get 
the latest line from these people", and 
I also asked hin, I said, “Unless there 
is injury or something like that, doesn't 
a line stay pretty stable or the same", 


and he faced up to that. He said "Yes", 
and it doesn't make any difference from 
our standpoint whether you pay for it. 
Now, I am not being silly. You pay for 
the New York Post, you pay for the Courier 
Lxpress, but you pay a lot more for these 
waere you get more information so that the 
fact that you pay for it, doesn't make id 


a crime, doesn't make it illegal and I 


argue to you, doesn't make it conductin: | 


an illegal gambling business and incidengall 


a9 
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Mr. Endler read to you a 
grand jury testimony and 
sure you understand one important word 
that was said by Mr. Steve Castellani 
these guestions. He 

said he would sometimes get his payers 
and away he would go 

"the, the week", 
weeks, ile got nis money 

Mr. Stevs tellani who wa. 
ing, you know, years later, is in 
during this period of time and he 
"yes, he got his money for the week". 
have never, for a moment. denied that 
Richard Todaro may have been pala 
calling up and giving the line he 
ir. Castellani, Anthony Castellani, but 
that doesn't make it illegal. 

I am going to, in a noment, devote 
myself to some of these sheets and show 
to you how you call them and you 

You call "P&G" is 
ere in Niagara Falls and you call 
and they promise to give you the latest 


information, rigat up to yame tine. 


wow 


o 
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%, I want to stress this thing 
bout information and try to impress upon 
if I can, without insulting your 

intelligence, that what if you gave the 
scores, what if somebody, - wouldn't the 
scores be iniportant to a bookmaking 
operation, and suppose that if, instead 

of Mr. Todaro giving the point spread, 
suppose they said, "We want to know who 
won, we want to know who lost", so he 
called every night at 10:00 or 11:00 
o'clock and gave them the scores, ie said, 
"Well, the Celtics won by 2, the Braves 
won by 3, the '76ers won by 8" or "108 

to 110", whatever. That wouldn't be 
illegal, that wouldn't be a crime. shat 
if they wanted to know what time, in the 
norse races, what time the horses went 

off and we have heard testimony here avout 
past posting people and people trying to 
put bets in with bookmakers after tie race 
is run so it is important for them to 


know when the race is run so they call Mr. 


Todaro and they find out when the race 


went off and he tells then every day, 
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“Well, the first race was late today, 
went off at ten minutes after but the 

next race went off in time" and so on and 
so torth. That wou.dn't be illegal, 
would it. what if they wanted to Know 

the lineups every night just before the 
cuys go out on the floor to start to 
play, they want to know wnether MacAdoo 

is going to play, they want to know wnether 
0.2. is going to nlay and so he goes out 
to the stadium, he finds that out just 
before game time and ne calls to the 


,00kinaker and he says "0O.J. is certain, 


be illegal, would it? 

Wow, that is our theory and I want 
you to understand it. That is what I 
argue to you and I think you may Aave 


sone instructions that will suppo 


a] 
ct 
3 
o 


in that and if you find from the facts 
here that he is giving information even 
though he is being paid for it and nothing 


more than that, then I submit there is 


only one verdict yeu can return in this 
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case and that is not guilty. 

Now, I want to take just one second. 
This is "P&G". Now, you are going to 
have this in the jury room with you. It 
is an exhibit and it is in evidence and 
it has got all the scores. It happened 
to be at football time but you remember 
the experts said, yes, they have them for 
basketball and everything else. It says 
in this. Now, this is not New Yorx« City, 
Chicago or St. Louis or anywhere else. 
This is Niagara Falls, New York, It says 
"» special phone service rate is available 
for our customers for complete coverage 
cf all college and pro football through 
the Super Bowl. We guarantee you a winning 
recerd. Just call for rates, 282-8276". 
Now, right here on tne right-hand side 
is an editor's note and you mignt want 
to read tnis. It says, "In last week's 
issue, we boasted how well P&G exclusive 
phone service had been doing. In fact, 
we recorded 7 winning weeks out of 8. 
Included among this record was a 12 win, 


won-lost weekend plus the fact", - near me 
| 


| 
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on this, - “Plus the fact, our last 


releases beginning with Washington over 


St. Louis all covered the 


meaning “We were righ 


anything 
scratched, 

that because 
take scratcning 
Anthony 


what Mr. Endler argues. 


and all th ames and : and aS a 


matt<r of 1eré s on evidence 


laces over 
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will be sitting there with his sheet and 
he other fellow have his and they will 
go down" and I indicated he might even 
nave his own line in there and he is 
comparing the line with the line he is 
getting and he said "That's rignt", but 
the man who calls in and says “Scratch 
the same", there is no line on that gane, 
there is no line or otherwise he would 


give the point spread and say ‘Sut don't 


use it", Wnat they are doing is, they 


are saying, and I think this is clear, 


and forgive me if I am burdening you but 
5 J ’ 


ct 


wnat he is saying is "The next one on 
the line scratch, I have got no inforna- 
tion on that. Scratch that one, scratcn 
the next three games". That is what, - 
and you know, i. you have any coubt about 
this read, - have the testimony read to 
you. 

Wow, you have essentially tne same 
thing nere in the newspaper. If they 
don't have a line, they don't publisa it, 


thinc as a scratcn. 
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iepartment who is putting up tne line for 
the Jew York Post or the Courier wxpress, 
ne doesn't have information, 
nave an opinion or he doesn't feel as 
just doesn't 

it in the paper and that the scratch. 

Antnony Castellani i you that when 
the game was put in a ci that meant 
there was an injury. Tnat was nls testi- 
iony. Richard Todaro never said anything 
about “Well, make the odds on tnat game". 
ule doesn't care what odds they, - you Know, 
I am going to tell you something. In ail 
these conversations, nine conversations, 
did you ever near one word, one utterance) 
from Richard Todaro about what they snoulf 
do about, “You better watch out on that 
game, you better not carry that game, you 
better watch the odds on that game". As 
a matter of fact, wnat comes through is 
the utter routine "Alabama 3, Arizona 2, 
Notre Dame 4 and a nalf, Michigan State 
7". Any concern at all on his part, any 
| 


direction coming from his part. He is 


| 
fulfilling an accomodation. That 18 really 
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what it is. That is what the evidence 
supports here and that is all. There is | 
no talk about the families, and do you 
ever hear a word coming back the next 
day, you know, the 20th, 2lst, 22nd, 23rd 
and 24th, do you ever hear Anthony 
Castellani say over tine telephone the next 
day, “Hey, boy, did we get smacked on 
that game you gave us a score of 4 and a 
half on" or “Did we get killed on Notre | 
Dame where you gave us a point spread of 
3", Why didn't you hear one word about 
that, - because he has got his line. He 
is checking. Mr. Todaro didn't bear the 
responsibility for that operation or you 
would have heard, you would have heard 
testimony like that, believe me, and I 
just want to, you know, talk about the 
game in the circle and Mr. Endler was so 
impressed with that. In the "P&G" which | 
is right here in the evidence, the Niagara 
Palls Bulletin, “Florida quarterback is | 


back working with the team following a 


fractured wrist a few weeks ago, playing | 


| 

P P . : P | 
with a special device on his wrist. | 
| 
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Pennsylvania runningback is playing with 
a cracked rib. Status is day by day 
arranged. Princeton middle-linebacker, 
Lang is sidelined with an injury suffered 
two weeks ago against Pennsylvania. 
Harvard quarterback, Kilpacky went out 
in the third quarter last week with a 
shoulder separation". ‘What is the differ> 
ence between that and putting a game in 
a circle. What do you suppose the book- 
maker does when he sees that and sees 
that Kilpacky the quarterback is out. 
It is essentially the same thing. It is 
essentially the same thing. There is no 
difference and I don't think that you 
should be misled by any argument that 
inerely by putting a game in a circle or 
scratching a game has any or.inus neanine 
and that he is giving direction to anybody 
for anything. 

One other factor on this line situa 


tion and, you know, I rope all of thi 


nn 


makes some sense to you. I realize it 


gets detaileu. You must understand 


~ 
co 


is much easier for Mr. Endler to stand up 
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here and, you know, make the broad 

arguments and I have the burden of trying 

to dig into this thing and I took great 
trouble to show you that in one day we 

took the basketball paper, all this talk | 
about a booxmaker's line and a bettor's 

line which is pure nonsense. I took the 
basketball newspaper, I took the transcript 
of a particular day when Richard Todaro 

was giving the basketball point spread 

and I went through it with Mr. Holmes, 

point by point and out of 7 games carried 

in the Basketball News, Mr. Todaro's point 
spread was exactly, - not only, - you ne 
there were 5 of them across there but if 

you look at the consensus in 5 of the 

games he matched up with the consensus, 

nis line was exactly the same as the Basket- 
ball News which they sold at the Kenmore 
News store and in one there was, - ne 
matched up with one of the other predictors, 
as it were. What does that mean, what does 


that prove? 

Well, I think it really disposes of 
| 
this argument that there is a bookmaxer's 
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line and there is a bettor's line, There 


is one line in essence, although they 


vary all over the place, and that is the 
odds on tne game and it doesn't riake any 
difference where it appears or how you 
get it. It is one person's Opinion as tg 
wnat the difference in the score is joing 
to be on a given night and that is all 
and you can't torture that, twist it, 
tear it into anything else but tnat, 
Well, you know, you have been patient 
with me and I know I have been taking a 
lot of your time, but let me just mention) 
the expert, So-called, Mr. iiolmes. Mr. 
Anthony Castellani says he gets the line 
from two or three places, de says he 
uses the papers. ile says "We check our 
line against others, bettors". I asked 
Mr. Holmes, the Government's own witness, 
he says, “That's right". I said to hin, 


"You admit a small bookmaker will make up | 
his own line? Yes, I do, that happens", 
No dispute about that. I said, "Do you 


admit that a bookmaker will consult two 


or three lir 3", He says "That's right. 
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Do you admit they call and use 
services all over the country", 
says “Yes, they do”. 
you admit that a bookmaker will move 
line? Yes, I do. Do you admit that 
bookmaker will change the line? Yes, 
do". Everything that the witnesse 
the Government's witness concedes. 

Now, there is one argument that Mr. 
Endler made which I think is misleading. 
He urges that they followed Richard 
Todaro's advice because they would put 
in that call, you .10w, right after his 
call came int, showing that the call went 
out essentially, the line went out 
essentially the same but there were changes 
and I am going to talk about those in a 
moment, but you remember when I had Mr. 
Holmes on the stand and I cross examined 
hir and I said, "Well, if he was sitting 
tnere with his own line that he had made 
up and Mr. Todaro called in and as he is 
writing down Mr. Todarc's figures, they | 
| 


match up as they did in the Basketball 


: ’ | 
wews here, his own publication, then when| 
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he gives the line out isn't it just as 
logical, isn't it just as probable that 
he is giving his own line", and Mr. 
Holmes said, "That's right. You are not 
giving Mr. Todaro's line out", I said, 
and of course, I appreciate he has that 
confirmation which is of some uve to hin, 
but that is terribly misleading to argue 
to you that it is Todaro's line that is 
goi. » out to all the bettors. It can be 
just as easily Mr. Castellani's line and 
I think that is clear to you. 

Now, what about the changes. You 
know, the whole stress in this case is 
Mr. Todaro, whatever point spreads he 
gave, that was gospel, boy, that was it, 
and nobody did anything with that. Well, 
we .tood up there and I know it was 
boring to you and it tested your patience, 
but we showed in one situation, we 
showed that the point spread was changed 
on the very next call. They changea 
Temple from 12 to 10. We showed you 


another situation. We read off the 


games that Mr. Todaro had giver the 
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point spread on and then we showed you 
that when they were going out with their 
own line they had St.Bonaventure in 

there 12 and a half points over whoever 
they were playing and the St. Bonaventure 


game was never given to them by Richard 


Todaro. Where did they get St. Bonaventure? 


Now, Mr. Endler doesn't like that. Did 
they make it up, “id they «e* it from 
another source, did he figu« that line 
out himself, but he never vot it from 
Richard Todaro. Now, you talk about 
reasonable doubt in terms of this being 
an essential part of the business, vital, 
as he used it, and incidentally, the 
expert never used the word "essential", 
never used the word “material”. He said, 
“It is important", and there is a big 
difference. 

What about the situation where the 
famous Provid. .ce, Rhode Island game, 
where the call comes in from Mr. Todaro 
and he says “It's 16 and a half ina 
circle", and Mr. Steve Castellani when 


he quotes the game, he quotes it at 
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16 on the very next call changes the 
price or the spread on the game, and 
then there was the other situation where 
in one instance Anthony Castellani after 


getting three games on the top, - you 


talk about scratching, - three games on 


the top with the point spread, when he 


gets his next calli in he says, "We are 


not using those games". They got them 
from Richard Todaro. They got the score, 
the point spread five and a half, four, 
three, whatever it was, Mempr s State- 
Arkansas and one of the other schools, 
and they take the games off. That's how 
vital, that's how essential his service 
was. 

Now I haveto deal with one other 
matter here and I am going to ask your 
patience. You know they talk about, 
they are using this phrase "They closed 
down the operation". That is impressive, | 
isn't it. They didn't get tne line, the 
operation had to close down. Well, let's 


look at that a little bit again. Under 


the scrutiny of your @reful examination. 
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First of all, Mr. Holmes never, to my 
knowledge, used the phrase "had to close 
down". He said on the dates when Mr. 
Todaro didn't call in, they didn't take 
any sports action. Well, that is not 
completely true because he didn't call 
on the 17th and they took the sports 
action. He didn't call in on the 18th 
and they didn’t take sports action and 
he didn't call in on the, - let me see 
where I can put these so you can foliow,- 
he didn't call in on the 24th, but Mr. 
Anthony Castellani says there is other 
reasons why they won't take it. I don't 
want to be silly and foolish with you, 
but you know, if I said, "Well, it didn't 
rain that day either", you know, you 
might say there would be other reasons 
why, it wasn't because Richard ‘todaro 
didn't call tict dey, either it rained 
or it didn't rain, but one thing we do 
know, starting at the beginning on the 


17th, he didn't call and they took action, 


take any action, but Mr. Castellani, 


He didn't call on the 18th and they si 
| 
| 
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Steve Castellani was still in town and 
then on the 20th through the 27th, except 
on the 24th, they didn't take any action. 
On the 24th, if you look at the 
Basketball News which is in evidence, 
there are only three games listed. Now, 
I said to Mr. Castellani, "Are there other 
reasons why on days you don't take action", 
and he said, "Well, if they are bad games". 
Well, there just isn't enough. You are 
in a time of the year when they weren't 
taking any hockey, there was no football, 
no baseball. If there are three national) 
games that are going on, I mean every 
team in the country doesn't play every 
night and if there is a night where there 
is only three or four games, then they 
might well not take any action and you 
remember h: said that their standard 
procedure was to tell customers, "We 
haven't got the line yet", as an exp tena- 
tion and I think that makes sense and 
is reasonable. 


Now, what does all of this add up 


to? I think it shows, - I hope I have 
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been able to demonstrate this within the 
limits of my ability that the prosecution 
hasn't proven beyond a reasonable doubt 
that there was one operation, but there 
were two operations and they were 
separate and they didn't have five in 
each and I think there is a reasonable 
doubt in this case if you look at all 

of the evidence that Richard Todaro only 
supplied this information, whatever it 
may be, intermittently or casually or 
occasionally during this short period 

of time covering an operation that 
spanned eighteen months, as I told you 
in my opening, over five hundred days 
and you have got nine calls covering 
eleven days and the reason for it is 
right between these two lines, Steve 
Castellani is in Florida, and you heard 


his testimony and finally, I urge from 


the facts in this case, that that informa- 


tion is informational, it is not critica] 
to the operation because of its avail- 
ability in other areas and the fact that | 


the witnesses admitted that they changed| 
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it, they altered it, they modified it 
and, incidentally, you know there is 
something very deceptive about this 
composite. All they are doing is taking 
the game, the calls that come right after 
Mr. Todaro's. You don't see the 36th 
call or the 40th call after Mr. Todaro's. 
You don't know how much that line changed 
or altered or was modified so that there 
isn't any question even if the man who 
is conveying it is using his own line, 
it is going to remain at that point 
fairly similar and there we pointed out 
changes to you, but certainly thirty 
calls later or forty calls later it might 
have changed crascically, so under the 
circumstances, all of the circumstances 
of this case and keeping in mind their 
burden of proof, I urge that I think 
under the second count of the indictment, 
the 1955 charge that there is only one 
verdict you can return and that is not 
guilty. 


Now, let me go to the third count 


which is one that is also very technical. | 
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he charge is quite specific. The 

tharge, and I told you in my opening, - 

I was very frank about this again, - we 
haven't denied that Richard Todaro sct 
fire to flash paper. I am not the kind 
of a lawyer who would stand up here and 
say te vou, - I don't practice this way, - 
Say to you that wasn't flash paper. 
After all, what proof do you have that 

it was. You have got an agent who is 
saying it looked like flash paper, but 

I don't think that would be honest and 
fair with you. That is not our defense 
in this case. Our defense is 4 much 
more formidable one and one that I have 
every expectation you will consider. ‘he 
law is clear that before you can be fourd 
guilty under this section, you have to 
know that there is a search warrant. 
After all, if they were in there with 

an arrest warrant, he could have burned 
up the whole room if he wanted to, could 
have set fire +o every paper in the room. 
If they place him under arrest, they <ake| 


him, but he hasn't destroyec any property| 
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that in absent “i seizure. «ow, “hat 
is why the matter cf notice becomes very 
important. Do any of you on this jury 
have one single doubt in your mind that 
Richard Todaro was sound asleep; do one 
of you on «his jury doubt for a second 
that if there were twce ageits in his 
home walking around on the ground floor 
with a dog, with a dog, either outside 
or inside, he wouldn't have been up, 
downstairs or perhaps they would have 
never seen a flash of fire. Is that 
common sense, is that reasonable, and 
does it not follow from that that when 
the agents reached the top of the stairs, 
two men whom I argue to you from the 
facts in this case, undeniably I say, 
no notice of who they were or what they 
were. I'm going to deal with that ina 
minute because there is this talk about 
PBI. That wa: Jownstairs at the front 
door. He never heard that. They would 
have never seen the flash of fire. You 


understand I am being candid with you. 


I am arguing, as I think I have to argue 
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here, straight from the shoulder. 
is the only way I know tow and 
now that he didn't know 


house. He didn't know there 


stairs. 


Officer 


you in my opening he had a 
piece of flash paper and it is against 
the State Law, it is a misdemeanor. It 
is nce Federal offense to have flash 
paper. It is a State offense to possess 
it whether you have anything written on 
it or not, it is a crime. He jumps out 


of his bed, he takes his lighter and he 


lights it and it goes up and they come 


in and they identify themselves and he 

does not know they have a search warrant. 

Now, that is the case in a nutshell. de 

does not know they have a search warrant. 
Now, it gets a little sticky. Mr. 

Fellows takes the stand and I think it 

is a credit and a tribute to Mr. Endler. 


He didn't stand here in front of you and| 
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argue for cne moment thet Mr. Fellows 
said “search warrant". He tried to and 
he confronted him with this report. I 
take no credit for this. Any one of you 
would heve done the same thing, inade a 
report the very same day. Not one word 
in inat report about ever saying "search 
warrant" and incidentally, not one word 
in that report, you recall we brought out 
about even saying "FSI" going up the 
stairs, "FBI" at the front door, "FI" 
when they went in the back door. You 
don't know how loud he said it, you don't 
know how soft he said it, you don't know 
anything about the quality of that state- 
ment, but one thing you do know and I 
want to read this to you, we have had the 
testimony transcribed and I think it is 
important enough that I take it right 
out of, - Mr. Knisley, as you know, takes 
everything down and it is transcribed at 
our request, “Question: So that in this 
courtroom today, some three years later 


is the first time you have told us about 


sying anything about a search warrant, 
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isn't that so? Well, let me strike that 
question. Your testimony today is, I 
believe, you may not have said ‘'searc 


warrant’, isn't that true? 


Answer: It is possible I did not say 
‘search warrant’. Question: Okay. 
Thank you. Answer: My primary object 


was to enter the house and execute the 
search warrant. Question: Fine. We 
have no quarrel about that, Mr. Fellows, 
so that we are right with this jury you 
Cannot swear here today that you ever 
said ‘search warrant', can you? I cannot. 
Now, prove to you beyond 4 reason- 
able doubt that Richard Todaro had 
noticed that they had a search warrant. 
If you find from the evidence in this 
case as I urge you must, that there was 
not one word uttered about search warrant 
because this agent, the only agent who 
came in here and testified, said, "I 
cannot swear to you as jurors that that 
word was used", and where do you find 
he knewthey had a search warrant and if 


he didn't know they had a search warrant 
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on them, then he, I argue to you, and I 
think the instructions are compatible 
with what I am saying, then he had a 
right to destroy it. ie has not 
committed a crime. He did not commit a 
Federal crime by setting fire to that 
piece of flash paper. 

Now, I take issue with Mr. Endler 
when he said that Mr. Castellani said 
"Well, we used to write some of our 
records or our line on flash paper", but 
there is not one word in this record. 
This is March 6th now. He is all finished. 
He is all done, his last call to the 
Ontario Street address is finished on 
the 27th. This is almostten days later 
on Marchthe 6th, and they want to suggest 
to you that there was something on those 
papers. Well, I say it is immaterial 
because he is not charged with destroying 
any evidence, but certainly there is no 
evidence in this courtroom that you can 
accept, rely on or take that says there 


was one single thing written on that 


sheet of paper, and then finally, I urge 
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that with all of this happening why do 
yCu suppose he was not placed under 
arrest. 

Do you remember when Mr. Hawley was 
on the stand, one of the first witnesses 
in this case, and I did this with delibera- 
tion, I said,"Mr. Hawley, you can enter 
a home two ways, you can go in with an 
arrest warrent. That means that you 
don't search a place, but you can take a 
person into custody and arrest them,” 
and he said, "That's right", and I said 
“and once you are in the premises, the 
arrest warrant gives you the right to 
enter by force if you want to", and he 
said, "That's right", and I said, "Cice 
you are in a place, you can arrest a 
person if he commits an offense in your 
presence", and he said, "Yes", and I 
asked Mr. Fellows, "After all this, did 
you search the place? Yes, we did." 

Now, not a thing has been produced in this 
courtroom about any, - forget about the 
flash paper, bookmaking slips, line sheets, 


anything else like you see here, and he 
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was not placed under arrest. I said, 
“He was free to go if he wanted to”. 
Doesn't that mean something? I thin’. it 
does. 

Now, very quickly, that is all of 
the facts of this case that I am going 
£o argue tc you. I hope I have covered 
everything. I have to try to, within 
the limits of my ability, but I must tell 
you this, that Mr. Endler has the right, 
under our system, to get up and rebut 
what I have said and I don't get a chance 
once more to stand up or we would go on 
forever back and forth, he and I, and I 
don't suppose we would ever finish. I 
have to ask this of you. You have heard 
all the evidence in this case. You 
understand our contentions, claims and 
what we think the facts point to here. 
If Mr. Endler makes a statene..t or an 
argument to you that I have not covered, 
I have to rely upon you to use your 
recollection, tO use your common sense 


and respond to that in an honest way, 


that the law provides that they have to 
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prove this case beyond a reasonable doubt, 

It was Clarence Darrow who said one 
time in a famous case out in Chicago 
Before you can strike this young man 
down and condemn him forever to a 
criminal conviction, you must be so sure, 
so certain, it is impossible for you to 
entertain a doubt that honest men would 
call reasonable". 

You will hear what a reasonable 
doubt amounts to from Judge Curtin, but 
I argue to you that it is a doubt that 
causes you to pause. I ask you, lookine 
back over this lawsuit now, whether one 
of you could stand in that jury box and 
look me in the eye and say, "I am so sure, 
I have no doubt, I am convinced", or 
would you have to say in all fairness to 
yourself and to our system and to Richard 
Todaro, "There are gaps here, there are 
holes, there is evidence that is lacking, 
I am not that sure, I am not that certain, 
I am not that convinced”. 


Well, if you have that feeling, as I 


hope you do, then it seems to me al) the 


ee 
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evidence is in, all the proof has been 
heard, you can't be misled or argue from 
that position by anything else that is 
said now. 

Throughout the triaii your voices 
have been silent, but soon they are going 
to be heard and the law provides that 
before any man can be convicted under 
our system, your verdict musc be unani- 
mous. By that simple statement the 
law provides that each of you individually 
have it within your power as it should 
be to save any man or woman from an 
unjust conviction, but recently I read 
an article in an old law journal that 
was one of the most serious indictments 
with our jury system I have ever seen. 

It was a quote from an old English judge 
and said, "Wretches hang that jurymen 
may die". | 

I ask if you have a reasonable doubt! 

in this case, if you are not convinced 


as the law requires that you must be, 


you not surrender any doubts because of 


the lateness of the hour or because of 
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any personal incorvenience it may cause 
you. Those of you who stand with me, 
who believe as J do from the evidence in 
here that they have not proven thiscase 
beyond a reasonable doubt must stand 
steadfast. There is too much at stake 
for all of us and for Richard Todaro. 

We know that on occasion disagreement 
tends to breed compromise. I ask that 
you don't compromise this case. You 
Know there was some tal 
in here, and you may get some instructiong 
on this, two men who pled guilty to 
another charge, a difference offense, and 
they got probation and they got a fine. 
That cannot enter into your deliberation 
here in any way. Richard Todaro is not 
charged with 1084. He is charged with 
1955 and another section of the law and 
if one were ever to argue "Well, these 
other fellows got probation, so will he", 
that would be wrong, that would be un- 
authorized, that would be improper, that 
would be illegal. You must judge this 


case on ‘he facts and I have never, 


908 


Summation by Mr. Fahringer. 
| 


moment lost confidence in your ability 
to do that and to return a proper verdict| 
in this case. 

Finally, in conclusion, let me say 
this to you, the time has come for me to 
go my way and for you to go yours. The 
chances are I will never see you again 
and you will probably never see me. I 
want to thank you once again for ‘he 
attention you have given this case. I 
hope it has been a meaningful experience 
for each of you. 

In a little while teday, you will 
have to make a judgment here and in that 
process, you have bestowed upon you the 
greatest power, I think, that can be 
accorded any human being. You will 
decide the guilt or innocence of another 
human being and I think that far surpasses 
all others and IT know you will exercise 
it with wisdom, with understanding and 
with compassion. I have tried within 
the limits of my ability to give you all 


| 


the reasons that I know of from the | 


evidence why there is only one verdict ena 


THE COURT: 


MR. ENDLER: 
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is authorized in this case as to both 
charges and that is a verdict of not 
guilty, but I cannot furnish you with the 
courage to return that verdict. For that, 
you must look within your own selves, 
but this I doknow, a Government of a 
strong and free people does not need 
the conviction of Richard Todaro on this 
impoverished evidence, on this pathetic 
proof because I tell you this, and think 
about what I am about to say, if any 
man or any woman can be convicted on that 
evidence then no one is safe. 
I ask in this case that you return 
a verdict of not guilty on the evidence, 
on the law, on the facts, and if you do, 
I think I can assure each of you you 
will go to your homes tonight and you 
will rest your heads on a peaceful pillow, 
Thank you very much. 
Mr. Endler, any rebuttal? 
Just a few minutes, if I may. | 
Thank you, your Honor. 
Mr. Fahringer, Mr. Cambria, Mr. 


O'Keefe, ladies and gentlemen: 
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I have a few minutes to once again 
address you and as Mr. Fahringer said, 
we could argue forever and ever and we 
could be here for the rest of our lives, 
but I think there is one or two things 
shoula be brought to your attention. 

You remember that Mr. Holmes testi- 
fied our wiretap on Ontario Street ended 
the 27th, so when Mr. Fahringer says 
where is the call on the 29th, I think 
there is the answer. 


He als says two operations, two 


completely separate and apart and you know 
how he put Richard Giglia going over to 
Tony's and yet Steve went to Florida and 
Tony said "I went over to my father's", 
and then the one difficulty also, ladies 
and gentlemen, is that Mr. Fahringer says 


"Well, Steve went on the 20th", the 


20th, then why on the 16th is “ony 
Castellani taking bets for his father 

four days before he goes, why does he 
testify that "I worked for my father for 

a year. We got the apartment in September". 


Ladies and gentlemen, look at the | 


| 
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evidence and look at the transcripts 
and I just want to make something very 
brief as to all these papers. The Air 
Porce is rated 21 over Navy. sy reading 
that, which team do we bet on, which 
team do we think is going to win. If 
I tell you to scratch that game, you know 
what to do with it. 

Now, Mr. Fahring said only inter- 
mittent, intermittent. well, we have 
eleven days, nine times he calls, nine 
out of eleven. Is that intermittently, 
and getting paid, Steve Castellani Says, 
"He comes down and gets paid every week". 

Ladies and gentlemen, I just want 
to make a quick, - a quick argument or 
rebuttal to Mr. Fahringer's comment to 
this last count, this burning or destroying 
of property to prevent seizure. I ask ined 


not to be confused, not to be mistaken, 
go straight to the issues and examine it 
and analyze it. The fallacy of the argu- 


ment that has been presented to you has 


been he was sound asleep. The FBI, you 


heard them, I asked them, they didrt 


THE COURT: 
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announce themselves when they came up 
the stairs, he couldn't have heard then. 
he didn't hear them and he was sound 
asleep, what was he doing at the desk 
burning something. If he didn't know 
anyone was in the house, he didn't know 
it was the FSI, what is he doing burnings 
something. There, I think is the issue 
you must address yourself to. Don't 
be misled. 

In conclusion, ladies and gentlemen, 
I agree with Mr. Fahringer. You have a 
duty here. The easiest thing in the 
world is to listen to the Judge's charge, 
go down to the jury room and come back 
and acquit. ‘The hardest thing in the 
world is to go to the jury room and go to 
issues and inspect the evidence and 
analyze it. That is your duty. 

Thank you very much. 

Ladies and gentlemen, I think before 
i charge, it probably would be helpful 
if we took a brief recegs. We will call 


you when we are ready. There are several 


other things I have to do. You may go out} 


COURT: 


ENDLER: 


COURT: 


ENDLER: 


COURT: 


FAARINGER: 


COURT: 


FAHRINGER: 


COURT: 


ENDLER: 
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with the marshal and we will have you 


back in a few minutes. 


(Jury escorted from the courtroom.) 


We will be in recess. 

Excuse me, your Honor. 

Mr. Endler. 

I would like te note for the record, 
your Honor four times during closing, Mr. 
Fahringer held up Government's Exhibit 
Number 10 which was not in evidence and 
your Honor said we could not use and I 


would like to note my objection to Mr. 


Fahringer holding this up on four occasions 


when it is not in evidence. 


Do you want it to go in evidence? 


i honestly thought it was in evidence, 


as a matter of fact, Judge. I think when 


I offered mine, I offered that too. 
Talk to Mr. Endler about it. 
I would like it in evidence, your 
Honor. 
Mr. Endler, do you agree it go in? 


I have no objection to it going in. 


THE COURT: 
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My objection was that it wasn't in. 


Government Exhibit Number 10 will 


be marked in evidence, Mr. ...ute. 


(Government Exhibit Number 10 


receiv-d in evidence.) 


We will be in recess. 


(Recess taken at 2:26 p.m.) 
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APPEARANCES: As before noted. 


(Defendant present) 


(Jury present) 


CHARGE OF THE COURT 
THE COURT: Ladies and gentlemen, at this time 
It is my duty to try to charge you on the 
law and it is your obligation to receive 
my charge on the law and apply it as well 
as you can to the facts which you have 
heard developed in this case, the testi- 
mony of the witnesses and through the 
exhibits which will be sent to you in the 
jury room, and from that mix, arrive at 
a ‘erdict. 
It is not an easy statute. There are 
a number of elements which the Government 
is required to prove, prove br-ond a 
reasonable doubt before you can bring in 
a verdict of quilty. That is, I am refer- 
ring to Count 2 which is the charge of 


violation of Section 1955. You may find, 


and if you do find that, let us say, one 
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of the elements or two of the elements 
are violated and you are convinced beyond 
a reasonable doubt thatthose elements are 
violated, but nevertheless, you find that 
the Government failed to prove another 
element of the crime charged, then your 
verdict must be one of not guilty. It is 
not enough, for example, to find, if you 
do find, that Mr. Todaro violated New 
York State Law alone That would not be 
sufficient to bring in a verdict of guilty 
in this Federal Court on this Federal 
statute. That is, it is a difficult 
assignment for jurors to follow this, but 
it is most important for you to do that. 

When you go to the jury room, it is 
your obligation to deliberate. That means 
that you will one and the other and ail 
of you to the best of your ability give 
your fellow jurors your reasoned con- 
sciencious views about the evidence in the 
case and how the evidence relates to the 
law. On the other hand, you will also 


listen to the reasoned consciencious 


views of your fellow jurors and from that 
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mix you will, through talking this out, 
come to a resolution by unanimous vote 
of what the facts are and how the facts 
apply to the law and whether or not the 
defendant is guilty or not guilty. This 
vote on a verdict must be by unanimous 
decision. That is, all twelve jurors 
agreeing. 

You should take up each count 
separately and have a ser-rate vote on 
each count. You should not be persuaded 
in your deliberations by considerations of 
prejudice or bias or sympathy or any 
feeling along the lines that, “Well, 
something must be done about things like 
that". You should not be persuaded by 
what you have read in the newspaper about 
other events which have occurred at other 


times and other places. It is your 


simple obligation to take the charge in 


this court and the facts in this court and 
from those two considerations arrive at 
a verdict. 

There will be some things, when I 


read to you in a more formal manner the 
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charge that I have already discussed 
before, but it is important that they 

are said and to make sure they are said, 
I will maybe have to repeat some things. 
I start off by telling you that an 
indictment is not evidence at all. It is 
a means of bringing a caseinto court, 
bringing a charge against an individual. 
It is to tell him what he is charged with 
so the he can prepare his defense and 

to be sure that he will not be charged 
again for the same facts or under the 
same charge. 

Of course, as you know, under our 
system, defense counsel are not permitted 
to and do not appear before the grand 
jury and have no opportunity to present 
evidence or argument to the grand jury. 
It is an entirely different procedure and | 
whatever happens there is not of concern 
to us here. 

In this case, from time to time, I 
found it necessary to rule on certain 


objections made by the attorneys. I 


certainly did not mean to indicate one 
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way or another how I felt in this case. 
It is my job to be neutral as far as 
possible and if I ruled that certain 
evidence could come in, then you may 
consider it. If I sustained the objec- 
tion and ruled that the evidence should 
not come in, then you should not consider 
it. 

You are to only vive the United 
States attorney the same consideration 
that you give to Mr. Fahringer. The 
lawyers are to be treated equally and 
merely because Mr. Endler and Mr. 

O'Keefe are here as attorneys for the 
United States should not make any differ- 
ence at all in your deliberation of con- 
sideration of the evidence. 

Generally speaking, there are two 
types of evidence from which you may 
oroperly find a verdict. Proof may 
consist of the testimony of those who 
witnessed an event and who testified to 
certain things that they saw or heard 
during the course of whatever th*y were 


questioned about. This is often termed 
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direct evidence. It may be that the 


Government may not be able to produce eye 


witnesses to certain conduct but this does 


not mean that it cannot produce evidence 
sufficient to support a finding by you. 
You are permitted te Craw from one fact 
t.2 existence of another if reason and 
experience support the inference. You 
May draw from facts which you find to have 
been proven such reasonable inferences 
as seem justified by reason and logic in 
light of vour own experiences in life. 

Basically, an inference is nothing 
more then a deduction or a c@nclusion which 
reason and common sense lead you to draw 
from facts whic. ave been proven. Any 
inference which you aw from the evidence 
must reasonably flow from the evidence 
and must be based upon facts established 
by the evidence. You may not, however 
base a further inference merely on the 
inferences previously drawn. 

vour consideration of the evidence, 

in the case, if you find certain evidence | 


. s | 
admits equally of two inferences, one 


+ 
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supporting innocence and one supporting 
guilt, you will accept the inference 
supporting innocence and reject the 
inference supporting guilt. 

Proof of a chain of circumstances 
pointing to the commission of an offense 
by the accused is called circumstantial 
evidence. You may consider both types of 
evidence in arriving at a verdict in the 
case. The “aw makes no distinction be- 
tween direct and circumstantial evidence, 
but requires that before convicting a 
defendant you be satisfied of guilt beyond 
a reasonable doukt. 

There are many examples of circun- 
Stantial evidence. You have heard, some 
or you, perhaps, the example I use often 
“out snow falling in the area, but I do 
not thin: we want to hear about that any- 
more so I will use a different example. 

hat is, when Robi-ison Crusoe was on the 
island, he saw a footprint in the sand. 
The footprint was direct evidence. He 
couic measure it, he could see it with his 


owneyes, he could touch the print, but he 
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never saw the man. He knew, however, 

that it was not his footprint. That is, 


Robinson Crusoe, and common sense justi- 
fied the conclusion that there was another 


man on the island from the fact that there 


was a human footprint. On the other hand, 
circumstantial evidence must be approached 
with care. If there was a footprint in 
the sand, he perhaps could draw certain 
conclusions about the fact that there was 
another man there, but whether or not the | 
man was black or white, he could not tell | 
that from the footprint alone. If the 
footprint was found in perhaps something 
like concrete, it would be pretty difficult 
for him to tell when that person was there 
so that you know and common sense tells 
you that however you use circumstantial 
evidence, it must be used with care and 
only in a reasonable fashion. 
In making up your minds about the 
facts in the case, you will depend, 
especially in a case like this, essentially 
on the testimony of the witnesses who have 


testified and how their testimony is 


| 
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connected one with the other, how it 
Stands up under cross examination and how 
it compares to the other exhibits, includ- 
ing the stipulations and including the 
tape recording that you heard during the 
course of this trial. 

As far as the tape is ccncerned, 
we haveheard testimony about tne identifi- 
cation of certain voices. It is agreed 
that the one voice there was that of 
Richard Todaro. We have heard testimony 
from one witness about his judgment about 
others, who the other individuals were. 
We also heard some testimony further 
about the identity of the voices. It is 
up to you to determine from all of this 
who has spoken and what was said, whether 
the tape was accurate and all the rest of 
it. 

You are the sole judges of the 
credibility of the witnesses and it is up 
to you to determine how much weight 
their testimony deserves. You should 
carefully scrutinize the testimony given, 


the circumstances under which each witness 
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testified and every matter in evide 2 
which tends to indicate whether the 

witness is worthy of belief. You may take 
into consideration the appearance, atti- 
tude, behavior of the witness, the interest 
of the witness in the outcome of the case, 
if any; the relation of the witness to 

any party in the suit, his inclination to 
speak truthfully or not, the probability 

or improbability of his statement and all 
*ther facts and circumstances in evidence. 
You may consider any conscious or un- 
conscious bias or prejudice that the 
witness may have toward either side of the 
case; what hope for reward, if any, the 
witness may feel he or she will receive 
because wr the outcome of the litigation. 
You may consider and, in fac:, ought to, 
the demeanor and manner of the witness on 
the stand, his intelligence, motive, state, 


of mind, how his testimony compares with 


the other witnesses in the trial. 
You should certainly take into account 
‘ 


@\ er the witness had an opportunity to 


see or hee: the matters to which he or she 


| 
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testified. You should also make a 
judgment about whether the witness could 
accurately recall what he or she testified 
to. 

Inconsictencies or discrepancies 
in the testimony of a witness does not 
mean that yvu must discredit such testi- 
mony entire*y. In weighing the effect of 
a discrepancy, you will always consider 
whether it pertains .o a ~matter of 
importance or an unimportant detail and 
whether the discrepancy results from 
innocent error or Faroe oer falsehood. 
It is up to you to use your common sense 
in making these determinations concerning 
whether the witness was true or false, was 
accurate or inaccurate and in the context 
of the whole case, what his testimony 
stands for. 

In this case, certain witnesses 
testified under what is known as immunity. 
Immunity means that this Court ordered, 
pursuant to request of the Government that 
the witness testify. In return, the 


Government has agreed not to use that 


¥ 
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testimony or any leads deriving from 
that testimony against the witness in a 
later proceeding. The witness, in other 
words, is being compelled by order of 
the Court to testify and he cannot invoke 
his Fifth Amendment privilege against 
self-incrimination. 

How that will affect, of course, his 
accuracy or inaccuracy is for you to make 
a judgment. 

You have also heard testimony that 
the witnesses Anthony Castellani and 
Steve Castellani pled guilty to Section, 
I believe, 1084 which had to do with the 
transmission of gambling information by 
wire which is telephone. This is a 
different offense from the one involved 
in this case. You will also keep in mind 
in weighing their testimony and how 
valuable it is the fact that they have been 
sentenced and received probation and a 
fine. Whether or not this, in any way, 
influenced their testimony, the accuracy 


of their testimony is for you to determine. 


You should keep in mind, however, that 
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in and of itself, the fact that these 
men pled guilty to this charge, Mr. 
Fahringer was correct, has absolutely 
nothing to do with the guilt or innocence 
of Mr. Todaro and the fact that these 
men were sentenced has nothing at all to 
do with the guilt or innocence of Mr. 
Todaro and you should not let that 
influence you one way or the other, but 
the fact tht they have pled guilty and 
were sentenc may have something to do 
with their credibility as witnesses and 
if you believe in any way, consciously 
or unconsciously, this has influenced 
their ability or their truthful testimony 
here, that is for you to determines. 

Usually, witnesses cannot testify 
to their opinions or conclusions. An 
exception is made in the case of a person 
known as an expert witness, a doctor, an 
engineer, anyone with special training 
or talent. These kind of witnesses, 


because of the fact that they are expert 


in some art or science or calling, may 


state their opinion as to relevant and 
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material matter and they may also state 
their reasons for their opinion. In this 
case, the Government called an agent that 
they claim was here to give expert 
testimony. Whether or not he is expert 
or not in this field is for you to deter- 
mine. You may take into account his past 
experience, his training, what he has done 
as far as making a study of the materials 
that he talked about. Certainly, siinply 
because a man is an FBI Agent does not 
mean that he is an expert in gambling or 
the jargon of gambling or anything of that 
kind at all and the fact that FBI Agents 
testified, you should keep in mind that 
merely because they are FBI Agents should 
not give their testimony any special 
value. 

While I am on that subject about 
weighing testimony, I should also say to 
you that witnesses such as Mr. Castellani, 
that you should approach their testimony 
and receive their testimony with care and 


caution. 


As far as the value of the expert 
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testimony is concerned, it is only good 
as the underlying facts and if you find 
that the witness did not correctly assume 
facts which you have found, - in other 
words, if you find the facts to be thus 
and so and the expert thought they were 
something else, then naturally, his opinion 
should be discounted by that much. If a 
doctor made a diagnosis of pneumonia, let 
us say, on the telephone, but the person 
calling forgot to tell him some other 
essential particulars, then, of course, 
his expert view of the disease of the 
patient would be faulty becaus* the facts 
relied upon were not good facts and that 
is the same here. The expert's opinion 
can only be as good as the facts which he 
relies upon. 

There are some other general considera- 
tions which are important for you to keep 
in mind. In a criminal case, the defendar t 
does not have to provehis innocence. On 
the contrary, he is presumed to be innocent 
of the accusations contained in the indict- 


ment. This presumption was in his favor 
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at the start of the trial, continued in 
his favor throughout the entire trial and 
is in his favor even as I instruct you 
and remains in his favor during the course 
of your deliberation in the jury room. 
It is removed only when you are satisfied 
the Government has sustained its burden 
proving guilt beyond a reasonable doubt. 

What is reasonable doubt? It is a 
doubt founded in reason and arising out 
of the evidence in this case or the lack 
of evidence. It is a doubt which a 
reasonable person has after carefully 
weighing all of the evidence. You must 
not be misled by the terms "beyond a 
reasonable doubt". It does not mean that 
you must find something more then a reason- 
able doubt. It means that if you have a 
reascnable doubt, then you must find the 
defendant not guilty. After a fair and 
impartial consideration of all the evidence, 
you can candidly and honestly say you are 
not satisfied of the guilt of the defendant, 


that you do not have an abiding conviction | 


of his guilt then you have such a doubt 
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as would cause you as a prudent person to 
hesitate before acting in a matter of 
importance to yourselves, ther ou have 
a reasonable douit and then in those 
circumstances, i ,our duty to acquit. 
Stating the seme proposition in 
slightly different words, i will charge 
you as follows: Some of this will be 
repetitious. The burden of proof that a 
person is guilty beyond a reasonable doubt 
rests with the Government at all times, 
it never shifts to a defendant. In order 
to sustain its burden, the Government must 
present proof which is sufficiently strong 
to convince you of a defendant's guilt 
beyond a reasonable doubt. This require- 
ment extends to every essential element of 
a crime or crimes charged against a defend- 
ant. In determining whether the guilt of 
an accused as to every essential element 
of a crime has been established beyond i 
reasonable doubt, you are not limited to 
prexf of the witnesses only. You are to 
take into account not only the testimony 


of the witnesses Dut also the exhibits in 
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the case. 

As I have already told you, you should 
separately weigh and determine the evidence 
as to each count. 

4& reasonable doubt is a fair doubt 
based upon reason and common sense and 
arising from the state of the evidence. 

It is rarely possible to prove anything 

to an absolute certainty. Proof beyond a 
reasonable doubt is established if the 
evidence is such as you would be willing 
to rely and act upon in the most important 
of your own affairs. A dei ant is not 
to be convicted on mere suspicion or 
conjecture. 

A reasonable doubt may arise not onlv 
from tine evidence produced, but also from 
the lack of evidence. Since the burden is 
upon the prosecution to prove the accused 
guilty beyond a reasonable doubt, a defend- 
ant has the right to rely upon failure of 
the prosecution to establish such proof. 

A reasonable doubt is based upon reason 
as it appeals to your power of logic. It 


is a doubt arising out of something tangible 
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in the evidence or something lacking in 
the evidence. 

‘n this case, the defendant elected 
not to take the stand. That is his abso- 
lute right. In no -espect may it be con- 
sidered by you as any evidence against 
him or as a basis for any presumption or 
inference unfavorable to him. The fact 
that he did not testify should not enter 
into your deliberations at all. It is his 
constitutional right not to take the stand 
and as I have explained <o you before, he 
2s under no obligation of offering any 
evidence whatever. The burden is upon 
the Government to offer the evidence and 
to prove his guilt beyond a reasonable 
doubt. 

In this case, ladies and gentlemen, 
you ere to perform your duty without 
bias or prejudice to any party. I have 
alreaiy explained to you that you are not 
to be swayed by bias or prejudice or | 
sympathy and as far as any consideration 
of sentence that is not to be cc.isicered 


by you. Tnat is a fact for the Court to 
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determine if and when you should find a 
defendant guilty. 

In this case, Count 2 of the indict- 
ment, and we will send you an abbreviated 
copy of the indictment. As you know, there 
is no conspiracy charge. It has been 
dismissed and again you are not to con- 
sider that fact in any way in arriving 
at your conclusion in this cése. 

Count 2 charges that between October 
15, 1970 and March 30, 1972 the defendant 
Richard Todaro unlawfully conducted an 
illegal gambling business in the form of 
an unlawful sports bookmaking cperation 
which violated provisions of Article 225 
of the Penal Law of the State of New York 
and which was managed, supervised, owned 
and directed by Steve Castellani and 
Richard Giglia, viclation of Section 
1955 of Title 18, United States Code. 

As to this count in the indictment, 
Mr. Pahringer and Mr. Endler have already 
discusseda the law with you. It is your 


obiigation if you find any variance 


between what they say, and i do not think} 
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you will, and what I say, then it is your 
obligation to take my charge on the law. 
This count, Count 2, charges the éetectbanke 
committed a violation of Section 1955 of 
Title 18. This is the Federal Gambling 
Statute. This particular section in 
pertinent part provides whoever conducts, | 
finances, manages, supervises, directs 
or owns all or part of an illegal gambling 
business shall be punished, - it makes it | 
a violation of the law. 

An illegal gambling business is 
defined by statute as one which, one, is 
a violation of law of a state or political 
subdivision in which it is conducter. | 
Two, involves five or more persons w 
conduct, finance, manage, supervise, | 
direct or own all or part of such cree 
Three, has been or remains in substantially 
continuous operation for a period in esti 
of thirty days or, - or has a gross revenue 
of $2,006 in sny single day. | 

The first element of a violation of | 


this particular section means that we mus 


turn to the law of the State of New York. 


tintin 
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The Penal Law of the State of New York, 
Article 225 provides in part as follows, | 


defines gambling: A person engages in 


gambling when he stakes or risks something 


of value upon the outcome of a contest 
of chance or a future contingent event 
not under his control or influence upon wd 
agreement or understanding that he will 
receive something of value in event of a 
certain outcome. | 
Bookmaking is defined in this way. | 
It means advancing gambling activity by 
unlawfully accepting bets from members | 
of the public as a business rather than in 
a cas‘al or personal fashion upon the | 
outcome of future contingent events. ‘Ad- | 
vancing gambling activity is further de- 
fined under New York law as follows: 
A person ad ances gambling activity when 


acting other than as a player he engages 


in conduct which materially aids any form 
of gambling activity. Such conduct in- 
cludes but is not limited to conduct 


directed toward the acquisition or main- | 


tanence of premises, paraphernalia, 


937 

Charge of the Court. 
equipment or apparatus, therefore, toward 
the solicitation or inducement of persons 
to participate therein toward the actual 
playing places thereof, towards the arrange- 
ment of any its financial or recording 
places or toward any other phase of its 
operation. 

The terry profits from gambling 
activity is defined by New York State Law 
as follows: A person profits from gamb- 
ling activity when other than as a player 
he accepts or receives money or other 
property pursuant to an agreement or 
understanding with any person whereby 
he participates or is to participate in 
the proceeds of garbling activity. 

Tt is important to keep in mind that 
the New York Laws are not directed against 
the bettor, but are aimed at those 
persons involved in the business of 


gambling. Thus, a player is excluded from 


criminal responsibility and under New York 


Law, a player is defined as a person who 
engages in any form of gambling solely 
as a contestant or bettor without receiv- 


ing or becoming entitled to receive any 
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profit the: from ot r than personal 
gambling winnings and without otherwise 
rendering any material assistance to the 
establishment, conduct or operation of 
the particular gambling activity. A 
person who engages in bookmaking as de- 
fined in this section i* not a player. 

You will recall that bookmaking has 
been defined as advancing gambling 
activity by unlawful. *ccepting bets from 
members of the public as a business rather 
than in a casval or personal fashion upon 
the outcomes of future contingent events. 
Therefore, the thiust of the New York 
Law 1s directea at bookmaking as a business 
and it is tis activity which is made un- 
sawful. 

Finally, New York State Law provides 
that it is illegal for one to promote 
gambling when he knowingly advances or 
profits from unlawful gambling activity. 

You will keep in mind that the 
defendant is not charged with a violation 
of New York State Law. He is charged with 


a violation of Federal Law. I have in- 


| 


i 
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structed you on the Ne’ ‘york State Law 

as it pertains to gambling and bcokmaking 
only because the Federal Law defines an 
illegal gambling business as one which 
viclates the laws of the states in which 
it is conducted, in this case, «ae State 
of New York. 

In order to establish, to maybe 
translate all this from the statutory 
language to everyday language, there 
perhaps are some maybe briefer definitions 
which may be given. 

In order to establish guilt kk ond 
a reasonable doubt on this count, Cou.* 2, 
you must be satisf.ed beyond a reasonable 
doubt first that there was a gambling 
business in the form of a horse and/or 
sports bookmaking operation conducted in 
the Western District of New York, which 
includes the County of Erie. Secordly, 
that such gambling business was in ehietoniien 
of the laws of the State of Ne. York. 

I have already said to you that under 
New York State Law, a person gambles when | 


he stakes or risks something of value upon 


940 27 
Charge of the Court. 


the outcome of a contest or chance or 
a future contingent event not under his | 
control or influence upon an agreement 
or understanding that he will receive 
something of value in the event of a 
certain outcome, 

A person engages in bookmaking under 
New York State Law when he advances 
gambling activity by unlawfully accepting 
bets from the public as a business. That | 
is, upon the outcome of some future 
continoent event. A person advances 
gambling activity when acting other than 
as a player he engages in conduct which 
materially aids any form cf gambling 
activity. A person violates New York 
State Law when he knowingly advances or 
profits from such unlawful gambling 
activity. 

Thirdly, you must be satisfied sdaunl 
a reasonable doubt from the evidence in 
the case that such gambling activity was | 
in substantially continuous operation for | 
a period in excess of thirty days or had 


a gross revenue of $2,000 in any one day. 


| 
| 
| 
| 
| 
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The Government is not required to prove 
both. It is sufficient if it proves 

sne or the other. If you find that bets 
placed in any single day between October 
15, 1970 and March 30, 1°72 totalled at 
least $2,000 that is sufficient to make 

a finding, for you to make a findince that 
the business had a gross revenue in that 
amount on that day. 

If you find there was an illegal 
gambling business in substantially con- 
tinuous operation in excess of 30 days 
it does not matter whether the business 
made a profit or whether _t lost money. 

You must also be satisfied beyond a 
reasonable doubt that this fourth element 
was satisfied and that is that five or more 
persons were involved in the gambling 
operations as persons whe conducted, 
financed, managed, supervised, directed 

or owned all or part of the business. | 

These terms may be defined as follows} 
Conduct means to act or carry on or to play 
a role in furthering an enterprise or to 


, . ; | 
operate it or cause it to function. If one 


-4 
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is so encaged, the extent of his role does 
not matter. 

To finance means to make funds avail- 
able. To manage means to run it or have 
an important voice ir the direction of the 
business. To supervise means to oversee 
or give direction to the operation. To 
direct means to control the activities 
and to own means to have title in some 
demonstrable way to all or part of the 
business such as sharing in the profits. 

As to the participation of the 
defendant and others in the gambling 
business, it is not necessary that the 
Government establish that each participant 
conducted, financed, managed, supervised, 
directed and owned all or part of the 
illegal gambling business. It is suffici-| 
ent if the Government proves beyond a 
reasonable doubt that a person was in- 
volved in only one cf these activities. 
That is, that he conducted or financed or 


managed or supervised or directed or 


owned all or part of the illegal gambling | 


| 
| 


business. In short, it is not necessary 
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that each participant have engaged in all 
of the activities specified in the statute 
in order for him to be included in deter- 
minint whether five or more persons were 
involved in the gambling business. 

The term supervise means to oversee 
or give direction. I have already stated 
that to you. 

If you fina that the individuals 
rendered material assistance in the conduct 
of the gambling operation charged in the 
indictment, then you may find that they 
were involved in the conducting of such 
a gambling business and may be included 
as part of the minimum five persons whose 
activities are an essential element of the 
crime charged. The issue of whether or 
not they were so involved is a question of 
fact fcr you to decide. 

In this score, you have heard the 
arguments of both sides é-out the relation- 
ship between the parties. I am not going! 
to review the facts, because I believe 
that you have heard the testinony recently 


and you have heard the argument and dis- 


944 31 
Charge of the Court. 


cussion of counsel. It is up to you to 

determine whether there was a gambling 

business as I have defined it to you. 

It is up to you to determine how many 

individuals, if you find there was a 

business, how many people were inc a. 
You will remember Mr. Fahringex su 


Giscussion about the two businesses. If 


you find that there is merit to what he 
says and that there were zeally two and 
that perhaps Mr. Todaro had connection 
with one, but it did not add up to 
five then that would be the end of the 
case. In other words, if you do not find 
five or more were involved as I have 
defined that term to you, conduct, finance, 
manage and so forth, you must acquit. If 
you find that all other elements are satis- 
fied here, but you do not fine that five 
were involved in the business, then you 
cannot convict. 

If you find here that there were two 
groups, then to determine whether or not 


this was really one business, then you may 


take into account all of the associations 
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that you find between them to determine 
whether or not they were casual, whether 
they were intermittent, whether or not 
they were essential to the carrying on of 
the business. If they carried out whatever 
was done through a spirit of friendship 
or because of relationship between father 
and son, but it was not necessary for the 
carrying out of the other business that 
services be provided then, of course, the 
businesses or the association, whatever 
it was, would not add up to a single 
busiress. 

If you find,on the other hand, that 
one could not operate without the other, 
that it was essential that there be some 
kind of, and that there was some kind of 
essential connection between the two in 
carrying out their function in this gambling 
business, then you may come tc the other 
conclusion. By saying this, I do not mean 
to indicate in any way that I find the 
facts to be one way or the other. That is 
for you to determine. All I am saying to 


you is that in ..aking up your mind in this'| 
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business, you may consider the arguments 
of counsel, you may determine whether the 
arguments square with the facts and if you 
find that the arguments make sense, then 
you may accept the argument and apply the 
law as I have charged it. 

In tuis count, Count 2, the defendant 
Mr Todaro is charged with a violation of 
Sec’ ion 1955 in that he did conduct an 
illegal gambling business in the form of 
an unlawfel sports bookmaking operation. 

As far as that is concerned, as I 
have already explained to you, you must 
first find that ther was an illegal 
gambling business in violation of Section 
1955 of Title 18. I have already spelled 
out the elenents which are required before 
you can find that there was an illegal 
gambling business. You must find that 
the other elements are satisfied, ei her 
that the business was in operation for a | 
period of thirty days or more or that on 


any one day that it grossed an amount of 


You must find, of course, that there | 


over $2,000. | 
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were five or more individuals associated 
in the business in the manner I have 
described to you. As far as Mr. Todaro's 
conduct, you must find that he unlawfully 
participated in this illegal gambling 
business in actions which amounted to 
conducting it. 

A  wrther word or two about the word 
"conduct" ‘s in order. The word "conduct" 
as used in this law does not refer to mere 
betting customers or players who merely 
patronize a gambling business. The word 
"conduct" means to carry on. It refers to 
both high level employees and street 
level employees. It includes al] levels 
of personnel who participate in the opera- 
tion of an illegal gambling business re- 
garuless of how minor their roles or whether 
they might be described as collectors, 
agents, runners, clerks, otfice workers 
and employees who provide necessary 
services. 

The term "necessary service" is an 
important term. The service provided 


| 

| 
must be something more than the per formance 

| 
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of a survile or menial act. The service 
must. be an act which is in some way 
involved in an integral part of the 
business. For example, and I am only 
using this as an example, probably a 
far out example, but certainly a person 
who came in and cleaned up the estabiish- 
ment could not be considered as an integral 
part of the business. On the other hand, 
also a person who gives information only 
co the business cannot be vonsidered as 
an integral part of the business. In this 
respect in this case, the Government 
argues that the defendant conducted an 
illegal gambling business under the term 
as I have defined it to you because he 
gave a line to the other members o’ the 
business establishment. 

Whether he gave the line or not is 
for you to determine from all the evidence 
in the cas: It is not a violation for 
a person to jive line information to 
bookmakers /n and of itself. Certainly, 


it is not a crime for the Courier-Express, 


the New York Post, a sportswriter, Mr. 
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Baron of WBEN or other people to give 
line information and to determine whether 
giving a line constitutes conducting 
under the terms of this statute, you 

must find more than merely infor ational 
service. Giving the line mus e related 
essentially to carrying on the business. 

To determine whether this relationship 
in this case was essential, you may con- 
sider the relationship between the parties. 
Was it occasional or regular; was it inter- 
mittent; was the information given, and 
as to all these things, of course, the 
finding of fact is up to you, whether or 
not the information was given or not. 

That. is for you to determine. What 

it meant, that is for you to determine, 
but if the information given was in the 
form of a direction, you may consider that 
as an aspect or indication of conducting, 
but if it was informational only such as 
the kind of information you get from a 
newspaper, then it cannot be considered 

to be in the nature of conducting. 


To determine whether it was an 
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integral art of an illegal gambling 
business, you may consider whether or not 
Mr. Todaro shared in the profits and 
losses, whether or not he was paid for 

the service. Simply because there was 
payment for the service would not mean 
that he was conducting the business as I 
have defined it to you. A bookmaker, 

I suppose, can just as people in the stock 
market who are interested in the stock 
market pay an expert for advice. That 
does not mean they can accept or they 

can reject the advice given. In this case, 
the mere fact that if you find that Mr. 
Todaro was paid for giving a line service 
does not mean that he is an integral part 
of the business because in this relation- 
ship, if you find from the circumstances 
that those who received it rejected it, 

if they changed it after they received it, 
then you may consider all of these factors 
in determining whether or not the giving 
of such information was essential to the 


business and whether or not it was in- 


formational only. 
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In this case, we have Count 3 of the 


indictment which charges a violation of 


Section 2232 of Title 18. Count 3 charges 
that on or about March 5, 1972, that the 
defendant unlawfully did destroy certain 
property, namely, flash paper in order to 
prevent its seizure before the said 
property could be seized by Special Agent 
George Fellows of the FBI who was then and 
there duly authorized by law to search and 
seize the subject property. 

Section 2232 provides in relevant 
part that whoever before, during or after 
seizure of any property by any person 
autherized to make searches and seizures 
in order to prevent the seizure or secur- 
ing of any goods, wares or merchandise 
by such person destroys or removes the 
same shall be guilty of a crime. 

In order to prove the defendant 
guilty as charged in Count 3 of the indictr 
ment, you must be convinced beyond a reason- 
able doubt of the following: First, that 
the defendant did, in fact, destroy 


certain property, namely, flash paper on 
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or about March 5, 1972. Secondly, that 

the defendant's actions in destroying the 
flash paper occurred either before, 

during or after the seizure of the property 
as described by the agent who testified 
here. Thirdly, that the agent was author- 
ized to make a search and seizure of 
certain property on the defendant's 

person or at his residence. 

In this case, the validity of che 
search warrant was for the Court to deter- 
mine and I have determined that these 
documents, the search warrant was valid. 
That particular point is not for your 
consideration. 

In this case, you should consider 
whether the agent was acting under color 
of authority in conducting the search 
and attempting to make the seizure and 
that the defendant knew that the svecial 
agent was acting. The Government is re- 
quired to prove beyone a reasonable doubt 
that the defendant's actions in burning 


the flash paper was done with intent to 


prevent the special agent from securing 
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and seizing them. You must find that at 
the time of his actions that he knew that 
a search and seizure was about to occur. 

The Government is required to prove 
that, as I have explained, that there was 
a search warrant and under the circum- 
Stances the defendant knew that the agent 
had a search warrant. You can make up your 
mind on this from direct or the circum- 
stantial evidence. Again, you have heard 
the arguments of both sides on this and 
you are to make up your mind from the 
evidence and, of course, you may consider 
the arguments as helping you, being an 
aid to you in making your determination. 

You will recall my charge on circum- 
stantial evidence. 

You must find that the defendant 
acted intentionally and with a specific 
disregard of the law. It is not required 
that the Government prove that he was 
aware that there was a particular Federal 
Law which he was violating. It simply 
means that he must know what he was doing, 


that he acted voluntarily, deliberately 
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and on purpose and not because of mistake, 
accident, carelessness or other innocent 
reason. 

In determining his intent, it is 
impossible to look into his mind. However, 
intent and knowledge may be inferred from 
his actions and his conduct. You must 
find that he intentionally destroyed the 
property with the specific knowledge that 
there was outstanding a search warrant. 

Ladies and gentlemen, I have com- 
pleted the charge. There were only one 
or two other practical things to take up. 
One is that when you go to the jury room, 
it is a good idea to pick one of your 
number as a foreman who is a person who 
can communicate with the Court if that is 
required. You should only try to communi- 
cate with the Court by a note whicn you 
will deliver to the Marshal. Do not try 
to communicate with anyone else. If you 
come into Court, if you have a question, 
do not announce how you stand numerically 


until you have arrived at a unanimous 


verdict. At this time, I will ask you to 


THE 


MR. 


THE 


MR. 
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step briefly into the corridor so that 
I can hear any requests to charge or any 


exceptions to the charge. You may step 


out with the Marshal. 


(Jury escorted from the courtroom.) 


COURT : Any further requests or exceptions, 


ir. Endler? 


ENDLER: No, your Honor. 


COURT: Mr. Fahringer? 


PAHRINGER: I have none, your Honor, except I 


would just like to mark my written requests 


and I will do that after, if it is okay, 


and I take exception to where you didn't 
charge in my language, your Honor, and 
that is all. 


COURT: Fine. You will mark your request 


to aarge and hand it up as an exhibit. 


FAHRINGER: Yes, I will. 


COURT: We have discussed most of these 
before, Mr. Fahringer. Are there any 
ones that you want to call to my attention 
now? 

FAIRINGER: No, your Honor. There 


was one or two 
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on the conducting that you rejected. 
THE COURT: As you note, Idid change the language 
there after some thought. 


MR. FAHRINGCR: 


4 


know you did, your Honor. 


HE COURT: I think I took your examples and I 


think I took a number of those into account. 


MR. FAHRINGER: Yes. 
THE COURT: Perhaps not all, but some of them. 
MR. FAHRINGER: I felt that your charge was in keeping 


with those under discussion. 


3 


HE COURT : Mr. Robinson, have the jury come back, 


(Jury returns to the courtroom.) 


THE COURT: Will the Marshalsstep up to be 


sworn, please. 


(One male and one female Deputy United 
States Marshal sworn as custodians of the 
jury.) 


(Alternate jurors excused.) 


THE COURT: Ladies and gentlemen, you may now go 
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Charge of the Court. 
out with the Marshals and begin your 


deliberation. 


(Jury retires to commence their 


deliberations at 3:40 


certify that the foregoing is a complete 
accurate transcription of my shorthand 
notes taken herein. 
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THE COURT: 


MR. FAHRINGER: 


THE COURT: 
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3:45 p.m., in chambers. 
As before noted. 
(Defendant not present.) 


(Jury not present.) 


There is a problem? 

Your Honor, I am sorry. I thought 
the transcript was a guide for when they 
were listening to the tapes. 

I see. 

And I would like to register my 
objection to their going up to the jury 
room and your instruction was that it 
may be inaccurate, they have to find 

com the tape, so that I had assumed that 
was the function and my concern, of coursé, 
is if there are discrepancies, if there 
was something they wanted to hear that 
was said over the telephone, they could 
hear the tape. As a matter of fact, when 
you listen to Desi as another guy, and 
that is not another guy, that is just the 
guy mumbling along, anc we had a lot of 


it in any event. 


What do you sey we should do? 
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MR. FAHRINGER: My suggestion, - oh, I am sor: 

THE COURT: vhy not continue. 

MR. FAHRINGER: My suggestion was, your Honor, if 
there was anything that had to do with 


any telephone conversations they wan 


(? 


to know about, the proper procedure w 


oO 
c 
rT 


be for them to come back into the court- 
room and listen to the tape. 
COUR’ Usually, when you have a witness 

testify, we don't have a transcript of 
the witness’ testimony. ‘hy should this 
be considered any different than testimony 
Simply because there is a transcript? 

MR. ENDLER: Your Honor, it is different in the 
sense that I agree with Mr. Fahringer. 
The jury, at any time, feels there is 
something wrong, they can come back in 
and listen to the tape, but the transcript 
has been introduced in evidence and it 
is like any exhibit now. Once these 
things have been placed in evidence and 
they have read them, there is no reason 
to withhold them now. 


THE COURT: On the other hand, when we have tax 


trials and the expert puts summaries in, 


MR. 


MR. 


THE 


MR. 


FAHRINGER: 


ENDLER: 


COURT: 


FAHRINGER: 
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in those ases we have delivered summar- 
ies to the jury because the testimony is 
complicated and in order to make up their 
mind about certain things, then in order 
to understand it, they have to have the 
material in front of them. In this case 
here, they have listened to the tapes, 
they have read along while listening. 
Let us do this, I will grant your re- 
quest, Mr. Fahringer, and not send the 
exhibits to them at the present. If 
they ask for that material, if they 

say that they need it, then I will re- 
consider my instruction. 

Thank you. 

Is your Honor thereby saying that 
Government's Exhibit Number 60 has not 
been i .%duced in evidence? 

No. It has been introduced in 
evidence. All I am saying is it is not 
going to the jury at present. 


Thank you, your Honor. 


(Proceedings in chambers concluded 


at 3:48 p.m.) 
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Discussion in Chambers 


PROCEEDINGS: In chambers, 5:20 p.m. 
APPEARANCES: As before n>ted. 


(Defendant not present. 


(Jury not present. 


(Court Exhibits numbered 23 and 24 


marked for identification. 


THE COURT: We have a note from the iry in 
which the jury requests the transcripts 
of tape recording, Exhibit Number 60, and 
also scratch paus. Mr. Fahringer, we 
had the discussion before. Is there 
anything more you want to say? 

MR. FAHRINGER: Judge, just my concern is I suppose 
I ovght to spel) this out. You had in- 
structed the jury it wasn't binding on 
them, they may find discrepancies in the 
~«pe and my view would be the best 
evidence is the tape. My concern is they 
will take the transcript and consider 
that gospel and not have the tape of the 
actual conversations and I didn't see 
any reason to make it a big issue at 


trial, so they were usine it at trial and 


MR. 


MR. 


THE 


MR. 


THE 


MR. 


THE 


MR. 


ENDLER: 


FAHRINGER: 


COURT: 


ENDLER: 


FAHRINGER: 


COURT: 


FAHRINGER: 


COURT : 


FAHRINGER: 
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listening at the same time and Mr. 
Endler made great reference to it at 
the end of the case in hi» summation 
there appears to be a gvy "Desi" and they! 
are talking about what is in the 
transcript and that person never appears 
at all and it is just a misnomer. 

I made “nat argument to the Judge 
Monday, net today. 

I am sorry. 

You cid not make the argument to 
the jury? 

No, to your Honor on Monday, Judge. 

I am sorry, you made it to the Judge 
on Monday, and I expect the reason you 
did, Dick is because when you read the 
transcript it is spelled out as an 
individual "Desi" and if you listen it is 
him saying "Da Da, I had him as the 
favorite”. 

Sometning like "Did I". 

"Did I have him as a favorite". 

Do you want me to have the jury 


come up and again instruct them? 


I would like, your Honor, first, | 


MR. FAHR*.JGER: 


PROCEEDINGS: 


APPEARANCES: 


THE COURT: 
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to object to them having the transcript, 
but in the alternative, I certainly 
would like some instruction. 

We will have the jury come up because 
evidently, they say, - I will ask them 
if they feel they need it in their deli- 
beration. If they say they do, I will 
have it delivered to them, but with a 
warning. 


Okay. 


(In chambers conference concluded 


at 5:22 p.m.) 
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After recess, 5:26 p.m. 

As before noted. 

(Defendant present.) 

(Jury present.) 

Ladies and gentlemen, I have re- 
ceived a note from you in which you have 
asked to havedelivered to you, Government's 


Exhibit 60 which is the transcript of 
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the tape. You know that the evidence in 


the case was the tape, that which you 


heard. The transcript was given to you 


only asa guide. It is up to you to make 


up your mind whether whatever you heard 
on the tape, - it is your judgment wnat 
you heard. If there is a difference 
between transcript and tape in your mind, 
then you, of course, should accept what 

is on the tape and not on the transcript. 
If you need the cranscript, however, in 
your deliberation I am willing to give 

it to you. That is the first question. 

Do you think you need the transcript to 
continue your deliberation? All right. 

We will deliver the transcript to you 

and you may use it, but remember, it is 

a guide only. If you come to a point 

where there becomes argument or confusion 
about whether or not what is on the 
transcript is really what you heard, then | 
my direction to you is that you should 

then come back into court and listen to 

the tape because it is up to you to resolve 


what you heard and if you believe that 
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what is on the transcript is not 
actually what you heard then you should 


reject what is on the transcript, but it 


is given to you as a guide; it is given 


to you to help you in your deliberation. 
Remember, it is only part of the evidence 
in the case. You should make up your 
mind in this case based upon all of the 
avidence and not only part of it. 

Mr. Robinson, you say if the jury 
goes to dinner, they should do it by 


6:00 o'clock? 


DEPUTY UNITED STATES MARSHAL ROBINSON: He said 7:00. He 


iit"~ COURT: 


said we could go as late as 7:00, he would 
wait until 7:00. They usually close at 
0. 

I do not +: ink we should wait that 
long. My thought, ladies and gentlemen, 
is to go to dinner at 6:00 and then come 
back and deliberate for a while this 
evening to see whether you can come to an 
agreement. Why don't you make that 
arrangement. 

Anything further, Mr. Endler, Mr. 


Endler? We will be in recess. 


PRCCEEDINGS: 


APPEARANCES: 


THE COURT: 
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Recess. 


(Recess taken at 5:30 p.m., pending 


deliberation of the jury.) 
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After recess, 9:35 p.m. 
As before noted. 
(Defendant present.) 


(Jury present.) 


Ladies and gentlemen, it is 9:35. 
It seems to me that the best course to 
folluew now would be to have you go to 
your homes and then come back tomorrow 
morning and continue your deliberation 
at that time, so that over the evening 
hours, it is most important that you do 
not talk about the case with anyone at 
all. You are sworn now as jurors in 
this particular case to render a verdict 
and it is most important that you do not 
«© scuss it with anyone and that me 3s if 
you ride hone with one of your fellow 
jurors, do not talk about the problems 


related to this case during your journey 
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Recess. 
home because your deliberation should 
only be carried on in the jury room with 
all twelve jurors present, so we will 
now be in recess at this time. You may 
go out with the Marshal and return 
tomorrow morning at 9:30 to continue 


deliberation. 


(Jury escorted from the courtroom.) 


THE COURT: We will be in recess. 


(Recess taken at 9:37 p.m.) 
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Proceedings, dated 4-29-76. 
Verdict. 


April 29, 1976, 


As before noted. 
(Defendant present.) 


(Jury present.) 


THE COURT: Would you call the roll, 
Mr. White 

THE CLERK Jurors kindly answer to 

(Jury roll called All 
present.) 

THE CLERK: Will the foreman kindly 
Members of the jury, have you 
your verdict? 

THE FOREMAN OF THE JURY: Yes, we have. 

THE CLERK: What is your verdict in 
the indictment? 

THE FOREMAN: Guilty. 

THE CLERK: What is your verdict in 
the indictment? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, 


as the Court records your 


12:06 p.m. 


verdict. 


find the defendant Richard Joseph Todaro 


please, 


your names. 


i rors 


rise. 


agreed upon 


Count 2 


rh 


Count 3 


° 


kindly listen 


You 


THE CLERK: 


THE JURY: 


THE COURT: 


MR. FAHRINGER: 


THE COURT: 


THE CLERK: 
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guilty on Counts 2 and 3 e harged in 
the indictment. Is your v «dict as the 


Court has recorded it? 

Yes. 

So say you all? 

Yes. 

Mr. Fahringer, do you desire the 
jury be polled? 

Yes, please. 


Poll the jury. 


Members of the jury, if your verdict 


is as the Ccurt has recorced it, kindly 


" " 


answer “yes" when your name is called. 


Jury polled, all jurors replying 


\ 


in the affirmative.) 


Ladies and gentlemen, you are dis- 
charged now from consideration of this 
case. I know that some of you have 
served not only on this trial, but in 
others. We are going to select some 


other juries, Judge Elifvin and I, next 


Tuesday and you are directed to come back 


next Tuesday and Judge Elfvin will begin 


THE COURT: 


FAHRINGER: 
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Discussion 
at 8:45. However, I realize that some 
of you have served for some time. If 


you desire to be excused from further 
service, notify Mr. White. He will meet 
you in his office in a few minutes, if 
you will just walk down “here and you 
know where he is located at the end of 
the corridor. therwise, if you want to 
continue to serve, next Tuesday, please, 
at 8:45. Mr. White tells me that it 
would be better if you would call on 
Monday evening and then we can give you 
better direction about your time of 
service. You all have the number. At 
any rate. anyone who wants to be excused, 
see Mr. White and he will arrange for 
tnat. You may now go sut with the 


Marshal. 


(Jury escorted from the courtroom.) 


Mr. Fahringer, I will set the time 


of sentence for Monday, June 7th, at 


10:00 a.m. 


Your Honor, I wonder if I might ask 


THE COURT: 


MR. FAHRINGER: 


HE COURT: 


MR. FAHRINGER: 


THE COURT: 


MR. FAHRINGER: 
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of you, - I know you reserved on some 
motions and in this case, I may want to 
file a memorandum on a motion, one, to 
set aside the verdict and two, to give 
you some additional authority on the 
motions that you reserved on. You know 
I am starting a trial before Judge burke 
starting Monday anc I am wondering if I 
might ask of you, - I know the time 
limit is ten days but if I could - - 

Mr. Fahringer, seven days. 

I am sorry, seven days. 

In Federal Court. 

Yes, seven days. 

I had a misunderstanding here a 
few weeks ago and I was going to say 80 
we do not have any misunderstanding - - 

Yes. 

To remind you that any additional 
motions must be filed within seven days 
of the date of the verdict. I can continue 
the time and I will, but you must make 
the motion within seven days. 


All right. What I thought I might 


do then is file my motion in seven days 


THE 


MR. 


THE 


MR. 


THE 


MR. 


MR. 


COURT: 


FAHRINGER: 


FAHRINGER: 


COURT: 


FAHRINGER: 


COURT: 


FAHRINGER: 


COURT: 


FAHRINGER: 


ENDLER: 
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and then perhaps we could set another 
date for argument because I will. All 
I want to alert the Court is I will be 
committed down in Rochester. 

The only thing is, Mr. Fahringer, 


if you want any transcript or anything, 


notify Mr. Knisley and I think that 
judgment can be made within the seven 
day period. 

All right, your Honor. I will 
attend to that immediately. 

Have Mr. Todaro meet with the 
Probation Office, please, to begin the 
preparation of the presentence report. 

Can I set that up, your Honor, some- 
time within the next week? 

It should be begun very soon. 

All right. I wail make that arrange-+ 
ment. 

It is not necessary that it start 
today, but it should be soon. 

Maybe tomorrow, your Honor. 

Do it promptly. 


I will attend to that. Thank you. 


Your Honor, the Government requests 


| 


¢ 


~ 
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Proceedings Concluded. 


ail be continued. 
Bail may be continued in the same 


ashion. We will be in recess. 


(Proceedincs of trial concluded at 
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Motion for a Directed Verdict. 


APPEARANCES: 


) 
a 


August 17, 1976, 9:30 a.m. 
As before noted. 


(Defendant present.) 


In the case of United States against 
Todaro, Criminal Number 1973-96, Mr. 
Fahringer. 

Yes, your Honor. We have a motion 
pending here this morning that I would 
like to take ~w moments with, if I 
may. 

Your Honor, I know that in the usual 
irse of events, these motions are mad 
rather perfunctorily, but in this instance, 
I know you have had ar occasion to examine 

our brief and the authorities supplied 

to you. I do think that there is some 
merit to what we urge. You appreciate 
that the defendant was convicted of 
Section 1955 and, of course, the Section 
2232 having to do with the destruction 

of evidence that is sought by a search 
warrant and, your Honor, because you have 
had our brief and have had an opportunity 


to examine it, I won't go into detail 
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except to say that the cases that we have 
assembled th:re, we think point, rather 


inescapably to one rule and that is in 
terms of line information, and ycu know 
how much litigation there has been under 
Section 1955, albeit most of it dealing 
with, of course, persons who are partici- 
pating directly in the operation. That 
is to say, runners or lay off people 

and things of that sort, but there have 
been a few cases now decided under the 
so-called line information cases and as 

I read those cases, your Honor, and have 
studied them, the four or five tat we 
have assembled in our brief stand for the 
proposition that there has to be some- 
thingy more than merely a supplving of 

the line intermittently. There is one 
case that says where the providing of the 
line over a thirty-day period would meet 
the requirements of the statute but all 
of the other cases say that there ought 
to be something more and one of the cases 
specifically leaves open the question 


of whether or not merely supplying the 
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line comes within the reaches of Section 


Now, your Honor, our situation, you 
will recall, was less than thirty days 
and there was never any proof established 
in my judgment that indicated that Mr. 
Todaro had done this over an extensive 
period of time. As a matter of fact, 
the proof we tried to elicit at the trial 
and we thought was believable was that 
Mr. Anthony Castellani who had done this 
for the operation and who proclaimed 
himself as the best odds maker in the 
City of Buffalo, :1f-proclaimed, had 
gone away to Florida for a period of 
about seven or eight days and it was 
during that same period of time that Mr. 
Todaro came into the picture and supplied 
this information and we feel that under 
the cases that we have given you that 
that is inadequate to make him one of the 
persons who manages, supervises, directs 
or conducts an illegal gambling business. 

As to the second point, your Honor, 


I say to you as genuinely as I know how, 
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that there just wasn't any proof in the 
record to show that Mr. Todaro knew that 
Agent Fellows was executing a search 
warrant. You will recall that Agent 
Fellows, on cross examination, did 
indicate when I asked him, "Then you 
cannot swear that you ever announced 

when you were coming up the stairs that 
you had a search warrant", and his answer 
was, "No, I cannot", and the 3500 material, 
you recall, it was clear that there was 
no, there was no mention in the 3500 
material that he had even done tlict at 
the back door. All the 3500 materizi 
indicated was that he had announced 

"PBI" and that was the extent cr that, 

so that under those authorities that we 
cite, the Gibson case which indicates 
that, of course, there has to be scienter, 
there has to be knowledge. We feel that 
the proof simply there was inadequate, as 
a matter of law, to sustain the charges 
and for that reason, your Honor, we would 
ask that a verdict, a directed verdict 


on both counts be granted. 


THE COURT: 


979 


moe i 936 
7iscussion. 


Mr. Endler, - I mean, Mr. Siddens, 
anything you want to say? 

Your Honor, just that we felt that 
our answer covered the matter and that 
there was sufficient proof. If the 
Court would like a more detailed, - I 
did not realize the Court wanted cral 
argument on the motion today. I thought 
the matter was submitted on the writings. 

Mr. Fahringer and Mr. Siddens, it 
seems to me from a review of the record 
here and considering the evidence in the 
light most favorable to the Government, 
as I must and should, that certainly it 
appeared to me that the jury, under the 
circumstances, that they carefully 
considered the evidence and their verdict 
of guilty beyond a reasonable doubt as 
to each one of these counts was a fair 
one. 

Without going into all the details, 
it appears to me that in addition to the 
line information supplied, circumstantially, 
certainly that it could be taken into 


account that Mr. Todaro was a very vital 
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cog in the conspiracy so that I will 


deny the motion as to Count 2 and as 


Again, it seems to me that 


to Count 3. 
the Government was able to prcuve beyond 
a reasonable doubt that unde. the 

circumstances, Mr. Todaro knew what was 
about and that he took the law into his 


own hands and destroyed the evidence. 


MR. FAHRINGER: Shall I proceed? 

THE COURT: Are you ready for sentence at this 
time? 

MR. FAHRINGER: Yes, we are. 

THE COURT: All right. 

MR. FAHRINGER: If it please your Honor, I will not 


be long. We have furnished you with a 
sentencing memorandum. I would like to 
take just a fev moments just to highlight 
some of the things we said there, your 
Honor, without trying to recapitulate 
everything that is set forth in that 
memorandum. 

Your Honor, I don't think there 
should be any dispute about this, that 
despite your denial of the motion that I 


made here today that the proof was clear 


F 1 
im] 


938 


Statement by Mr. Fahringer before Sentence 


on cne thing, that Mr. Todaro's involve- 
ment was both limited and it seems to me 
minor in this gambling business. By way 
of example, your Honor, by way of the 
electronic surveillance which, of course, 
was the major proof that the prosecvtion 
introduced in this case we know that his 
participation in the operation was for a 
limited period of time. Because of this 
comprehensive surveillance, we know that 
he never gave any orders or directions as 
far as the operation was concerned. His 
involvement was he simply calied up and 
he would supply them with the odds. Lt 
is clear that he never accepted any wagers, 
never laid off any bets, never received 
any lay-off bets and, Judge, I think it 
is clear that he neve. shared in the 
profits. If you want to infer, although 
there was no proof to this effect, that 
he may have been paid for this limited 
service, I am prepared at this time, your 
Honor, to accept that, although I submit 
to you there was never any compelling 


evidence of that, but in any event, it 
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seems to me that in view of the fact 

that the participants, the people who 
owned and operated this business pled 
guilty to. one count of the indictment and 
I think, your Honor, with the Government's 
cooperation, - I don't know how extensive 
that may have been, but certainly, they 
acceded to the pleas and there was some 
plea bargaining and the fact that they 
were all placed on probation and received 
fines, I really believe, your Honor, is 
something that I have every right to 

urge at this moment because obviously, 

the Government's view and whatever 
motivated them in terms of the disposition 
of that case was that a plea of that type 
was acceptable to them, fair and reasonable 
and your Honor's disposition of the case 
which I concur in was that they should be 
placed on probation and fined. 

Your Honor, one thing that I think 
is awfully important here, if the 
Government will argue, "Yes, but they 
testified", I had occasion to confer with 


Mr. 


Boreanaz and I am sure he will confirm) 


A 
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this ana as a matter of fact, I under- 
stand there was some disagreement 
eventually, there was never any arrangement 
for their plea and the Court's disposition 
of their case that they would testify, 
it was months, some months after that that 
they were called before the grand jury and 
Mr. Boreanaz, I believe, perhaps even 
expressed his concern to this Court at that 
time that that was never a part of the 
arrangement and that they didn't anticipate 
that they would have to go before a grand 
jury and testify so that in terms of the 
disposition of their cases, I think it 
should be fair on the record, your Honor, 
it was not a part of that agreement as I 
understand it that they would cooperate 
in any way. 

In essence, what you have is, yur 
Honor, it seems to me, is the owners 
and operators of the very gambling business 
that Mr. Todaro is accused of supplying 
the odds to were placed on probation and 
given a fine and it seems to me under the 


circumstances of this case, that he shculd 
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receive the same treatment. I don't 
think, your Honor, that it is inappropriate 
for me to say at this time that before we 
went to trial here, the Government offered, 
of course, to have us plead guilty to a 
misdemeanor. We chose not to do that. 
We went ahead and I will address myself 
to that in a moment, but obviously, their 
view at thattime, and I would think they 
would consider it in terms of their offer 
which admittedly now, your Honor, since 
we went to trial, I don't hold them to, 
I cite to your Henor that in terms of the 
overall attituce of the Government here 
that they were prepared in terms of Mr. 
Todaro's case to allow him to plead guilty 
to a misdemeanor which obviously would 
have some effect upon the punishment that 
was to be imposed, and indicated at that 
time to me that they would make no recom- 
mendations. 

Now, what has hapvened is, your 
Honor, and I hope that this was done in 


good faith, we elected to go to trial. 


Obviously, we had strong feelings about 
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whether comes within Section 1955 as a 
matter of law. You and I have disagreed 
on that, but I would hope that everyone 
in this room would agree that it is a 
unique situation, it is one that has not 
been certainly clearly defined in the law, 
even though there has been some adjudication. 
I think it is conceivable that a Court 
might conclude that under the circumstances 
of this case, if they were to accept our 
version that this was a lim.ced participa- 
tion, that he did no more than supply the 
line, that that dcesn't come within the 
law. We thought we had a right to litigate 
that and we did that vigorously and in 
good faith. As to the other aspect of it, 
of course, we have researched that section 
and our information being what it was 
that there was no notice that he was ad- 
vised of the execution of a search warrant 
we felt as a matter of law he didrit come 
within the grasp of that section. 
In any event, your Honor, I know it 


is not the policy of this Court to punish 


a person for going to trial and asserting 
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in good faith a constitutional right 
which was done here. I register this 
argument with the Court only because I 
would expect that an argument might be 
made here, he took his chances, he went 
to trial, he was convicted and now he has 
to bear the consequences and I feel that 
we still come within the spirit of the 
other cases where the treatment of the 
owners and the managers of the business 
was one of leniency and one of probation 
and fine. 

As to Mr. Todaro's background, we 
have set that out in some detaiJ. ic nas 
had a very good family life, a marriage 
that has endured some 19 years, four 
children, Linda, 18; Richard, 16; David, 
14 and Joel 12. He is very close to his 
family. Your Honor, he has cared for them, 
it seems to me, in an admirable fashion. 
He is presently coaching a Little League 
Baseball Team and we have supplied you 
with hose, your Honor, letters from 


various members of the community, Monsignor 


Schieder from St. Andrew's Church and 1 
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think what is important about these letters, 
your Honor, is that even the neighbors 

and the teachers reaffirm his devotion 

and dedication to his family. I mention 
this because the American Bar Association, 
in its projected standards, has included 

an element of in terms of Court's i sing 
punishment, they may take into consideration 
the so-called innocent victims, the persons 
who would suffer immeasurably by reason 

of a husband's or a father's incarceration 
and in this case, your Honor, I think that 
where you have such family and children 
who are so d rendent upon their father 

und obviously, a father who is so devoted 
to them, that this is a legitimate concern 
of the Court and one that we urge. 

I suggest to your Honor that no 
purpose would be served here with imprison- 
ment. I think, your Honor, that the facts 
of this case come well within the range 
of the Court's disposition in these other 
cases and I ask your Honor to extend 
leniency to Mr. Todaro. 


Mr. Siddens, any comments you would 
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COURT: 


DEFENDANT: 


COURT: 
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like to make at this time? 

No, your Honor. We rely on the 
written presentence report. 

As far as the presentation made by 
Mr. Pahringer, you have no essential quarrel 
with it? 

We disagree with the emphasis he 
puts on certain facts in the proof at the 
trial, but nothing further, your Honor. 

Mr Todaro, you have the absolute 
right to speak in your own behalf. If 
you want to speak, now is the time to do 
so. Is there anything else you want to 
say? 

I have nothing else to say, your 
Honor. My lawyer has said it. 

I emphasize that, Mr. Todaro, becausé 
quite o‘ cen, after sentence, I get a note 
from a person or a letter and they say, 
"Judge, I wanted to say this to you or 
that to you and I didn't understand that 
I had the right to speak, or I neglected 


to say this to you”. I want to urge that 


if there is anything you want to call to 


my attention, now is the time to as it. 
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Discussion. 
THE DEPENDANT: No, your Honor. 
THE COURT: For example, certainly the fact 


that Mr. Todaro went to trial, Mr. 
Fahringer, that is his right and I assure 
you that that does not influence my 
decision in any way. I do note that in 
Mr. McMorrow's presentence report, that 
you did give him a copy of your 1975 
Federal Tax Return, but that there was no 
additional financial statement sent to 
him. He did not request one, but nothing 
in addition was turned in. Is there any- 
thing further that you want to give me 
in that respect? 

MR. FAHRINGER: Your Honor, may I confer with my 
client just a minute? 

THE COURT: Yes. 

MR. FAHRINGER: Your Honor, the home is, I think, - 
Mr. Cambria assisted me with this, your 
Honor, and I think the reason for that is 
the home is in hic father-in-law's name, 
your Honor, is owned by him, and that is 
pretty much the extent of their assets 
other than a Volkswagen car that they own. 


THE COURT: Mr. Fahringer, under the circumstances 
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here it seems to me I have no alternative 
but to impose a term «f incarceration. 
The defendant's record indicates a number 
of arrests for similar violations and also 
before Judge Latona tnere was a situation 
where he was sentenced two and a half to 
five years and the execution of sentence 
was suspended and that was where there was 
a firearm involved. 

It is true that as far as the wagering 
cases are concerned that in .lmost every 
other instance, there was a dismissal after 
a hearing or other proceeding, but it 
indicates the constant pattern of engaging 
in this prohibited activity. 

It is perhaps unfortunate for Mr. 
Todaro. He just came along forty years 
too late or forty years too early because 
probably forty years ago, bookmaking as 4 
profession would be an honored profession 
in the community and that may be, with 
OTB and so forth. that certainly appears 
to be the trend we are going to now and 
as far as if it is the choice of the 


community, of the legislature, to say that 
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we shali have either legalized gambling 
or that we shall have gambling without 
any kind of restriction at ail, that is 
up to the Congress or it is up to the 
State Leqislature to make that decision, 
but it is not up to the individual to make 
that decision and you have made that 
decision, Mr. Todaro, because, obviously, 
you have not been in any other activity. 
If so, if it is the case, it is not obvi- 
ous on the record and because of that, 
because of your insistence to take the law 
into your own hands, that therefore, it 
seems to me that I have no other alterna- 
tive, underthe circumstances, but to impose 
a penitentiary sentence and that I will do. 

On Count 2, the sentence of the 
Court is you will be sentenced to the 
custody of the Attorney General for a period 
of three years. 


On Count 3, it will be the sentence 


of the Court that you be sent#nced to the | 
custody of the Attorney General ror a period 
of one year and the sentences to run con- 
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MR. FAHRINGER: 


(THE COURT: 


HR. SIDDENS: 
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MR. FAHRINGER: 
THE COURT: 


MR. FAHRINGER: 
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You know you have the right to 
appeal and if there will be an appeal, it 
must be filed within ten days. 

Your Honor, I have my notice of 
appeal all prepared today and dated today 
and I wonder, your Honor, I didn't mean 
to interrupt you, but I wonder if I might, 
at this time, advise the Court of that 
and apply for a stay pending appeal. 

Right. As far as bond on appeal, 
Mr. Siddens, what would be the recommenda- 
tion of the Government? 

Could it remain the same as it is, 
your Honor. 

Remain the same. It will be neces- 
sary, your Fahringer, as you know, to 
prepare an appeal bond. 

Ye 

Can you have that done by tomorrow? 

Yes, Judge, we certainly can. 

Why don't we say that we will stay 
the surrender time until tomorrow at 
2:00 o'clock and you can have your papers 
ready. Mr. Todaro may remain on bail 


until that time. 
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FAHRINGER: All right, your Honor. 

COURT: But you must appear at that time, 
Mr. Todaro, to prepare the necessary 
papers. 

FAHRINGER: And, your Honer, I take it then 
that right now, assuming those papers are 
satisfactorily prepared, then you will 
grant a stay on bail pending appeal. 

Yes, and as you know, there are 
certain papers you must prepare with Mr. 
Knisley. 

FAHRINGER: Yes. 

COURT: And Mr. White. 

FAHRINGER: Yes. 

COURT : So that the appeal process can begin} 


FAHRINGER: Perfect. Thank you, your Honor. 


(Proceedings herein concluded at 


9:55 a.m.) 
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I certify that the foregoing is a complete 
and accurate transcription of my shorthand 
notes taken herein. 


KNISLEY, Si ial Reporter, USDC, WONY. 


